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INTRODUCTION 


This  report  is  another  in  a  series  prepared  in  accordance 
with  the  provisions  of  a  contract  between  the  Montana  State 
Highway  Commission  and  the  University  of  Montana.   It  was 
approved  as  a  research  project  for  the  School  of  Law. 

The  research  project  was  financed  from  State  highway 
planning  and  research  funds.   It  began  in  June,  19  66,  under 
the  supervision  of  a  member  of  the  faculty  of  the  school,  who 
also  served  as  project  coordinator.   His  duties  were  only  those. 
William  J.  Carl,  now  a  senior  student  in  the  School  of  Law, 
performed  the  tasks  of  research,  criticism,  and  creation  with 
maturity  and  marked  distinction.   His  debt  to  those  students 
in  this  school,  and  others,  who  have  labored  in  this  confused 
and  little-understood  area  of  the  law  has  received  appropriate 
acknowledgements   But — this  report  bears  the  unique  mark  of 
his  accomplishment. 

The  body  of  the  report  is  composed  of  memoranda  which 
were  prepared  by  Mr.  Carl,  submitted  to  the  coordinator- 
supervisor  for  comment  and  criticism,  revised  thereafter  as 
necessary,  and  finally  approved  for  publication.   Throughout  the 
period  of  the  project  (June,  1966  -  October,  1967),  there  were 
frequent  conferences  and  discussions  with  the  supervisor- 
coordinator  and  the  Chief  Counsel  and  other  personnel  of  the 
Highway  Commission. 

The  report  has  as  its  purpose  that  stated  in  Mr.  Carl's 
epilogue.   It  is  a  part  of  a  larger  purpose  basic  to  the  research 
contract  between  the  Commission  and  the  University:   Revision 


and  improvement  of  the  law  of  Montana,  accomplished  as  a 
public  service,  which  advances  the  educational  functions  of  the 
School  of  Law. 


Gardner  Cromwell 
Professor,  School  of  Law 
University  of  Montana 
Supervisor-Coordinator 


COMPARATIVE  TEXT  OF 
PRESENT  STATUTES 

AND 
STUDY  PROPOSALS 


Existing  Law 


Study  Proposal 


93-9901.  (9933)*  Eminent  domain 
defined.   Eminent  domain  is  the 
right  of  the  state  to  take 
private  property  for  public  use, 
This  right  may  be  exercised  in 
the  manner  provided  in  this 
chapter. 


Eminent  domain  defined. 
Eminent  domain  is  the  power 
of  the  state  to  take  prop- 
erty for  public  use.   This 
power  may  be  exercised  in 
the  manner  provided  in  this 
chapter. 


93-9902.  (9934)  What  are  pub- 
lic uses.  Subject  to  the 
provisions  of  this  chapter, 
the  right  of  eminent  domain  may 
be  exercised  in  behalf  of  the 
following  public  uses: 

1.  All  public  uses  author- 
ized by  the  government  of  the 
United  States. 

2.  Public  buildings  and 
grounds  for  the  use  of  the 
state,  and  all  other  public 
uses  authorized  by  the  legis- 
lative assembly  of  the  state. 

3.  Public  buildings  and 
grounds  for  the  use  of  any  coun- 
ty, city,  or  town,  or  school 
districts;  canals,  aqueducts, 
flumes,  ditches,  or  pipes  con- 
ducting water,  heat,  or  gas 

for  the  use  of  the  inhabitants 
of  any  county,  city,  or  town; 
raising  the  banks  of  streams, 
removing  obstructions  there- 
from, and  widening,  deepening, 
or  straightening  their  channels; 
roads,  streets,  and  alleys, 
and  all  other  public  uses  for 
the  benefit  of  any  county,  city, 
or  town,  or  the  inhabitants 
thereof,  which  may  be  author- 
ized by  the  legislative 
assembly;  but  the  mode  of 
apportioning  and  collecting  the 
cost  of  such  improvements  shall 
be  such  as  may  be  provided  in 


93-9902.  What  are  public  uses. 
Subject  to  the  provisions  of 
this  chapter,  the  power  of  em- 
iment  domain  may  be  exercised 
for  the  following  public  uses: 

1.  All  public  uses  author- 
ized by  the  government  of  the 
United  States. 

2.  Public  buildings  and  grounds 
for  the  use  of  the  state. 

3.  Public  buildings  and  grounds 
for  the  use  of  any  county, 

city,  town  or  school  district. 

4.  Canals,  aqueducts,  flumes, 
ditches  or  pipes  for  conducting 
water,  heat  or  gas  for  the  use 
of  the  inhabitants  of  any  coun- 
ty, city  or  town. 

5.  Raising  the  banks  of 
streams,  removing  obstructions 
therefrom,  and  widening,  deep- 
ening or  straightening  their 
channels . 

6.  Roads,  streets  and  alleys, 
and  all  other  public  uses  for 
the  benefit  of  any  county,  city 
or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized 
by  the  legislative  assembly.  The 
mode  of  apportioning  and  col- 
lecting the  costs  of  the  im- 
provements authorized  by  para- 
graphs 3,  4,  5  and  5  shall  be 

as  provided  in  the  statutes  or 
ordinances  by  which  they  are 
authorized. 


*As  a  matter  of  draftsmanship,  there  would  seem  to  be  no 
purpose  served  by  preserving  the  parenthetic  reference  to 
the  1935  Code  number  in  the  statutes,  since  it  is  given  in 
the  history  immediately  following  each  section. 
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the  statutes  or  ordinances  by 
which  the  same  may  be  author- 
ized. 

4.  Wharves,  docks,  piers, 
chutes ,  booms ,  ferries ,  bridges 
of  all  kinds,  private  roads, 
plank  and  turnpike  roads,  rail- 
roads, canals,  ditches,  flumes, 
aqueducts,  and  pipes  for  public 
transportation,  supplying  mines, 
mills,  and  smelters  for  the 
reduction  of  ores  and  farming 
neighborhoods  with  water,  and 
drainage  and  reclaiming  lands, 
and  for  floating  logs  and  lum- 
ber on  streams  not  navigable, 
and  sites  for  reservoirs, 
necessary  for  collecting  and 
storing  water. 

5.  Roads,  tunnels,  ditches, 
flumes,  pipes,  and  dumping 
places  for  working  mines,  mills, 
or  smelters  for  the  reduction 

of  ores;  also  outlets,  natural 
or  otherwise,  for  the  flow, 
deposit,  or  conduct  of  tailings 
or  refuse  matter  from  mines, 
mills  and  smelters  for  the 
reduction  of  ores,  also  an 
occupancy  in  common  by  the  own- 
ers or  possessors  of  different 
mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of 
tailings  or  refuse  matter  from 
their  several  mines,  mills,  or 
smelters  for  the  reduction  of 
ores,  and  sites  for  reservoirs 
necessary  for  collecting  and 
storing  water. 

6.  Private  roads  leading 
from  highways  to  residences  or 
farms . 

7.  Telephone  or  electric 
light  lines. 

8.  Telegraph  lines. 

9.  Sewerage  of  any  city, 
county,  or  town,  or  any  subdi- 
vision thereof,  whether  incor- 
porated or  unincorporated,  or 
of  any  settlement  consisting  of 
not  less  than  ten  (10)  families, 
or  of  any  public  buildings  be- 
longing to  the  state,  or  to  any 


7.  Wharves,  docks,  piers, 
chutes,  booms,  ferries,  bridges, 
plank  and  turnpike  roads  and 
acquisitions  for  highway  pur- 
poses . 

8.  Railroad  rights  of  way, 
station  grounds,  yards,  side- 
tracks and  other  necessary 
facilities,  including  construc- 
tion and  maintenance  material. 

9.  Canals,  ditches,  flumes, 
aqueducts ,  and  pipes  for  pub- 
lic transportation  for 
supplying  mines,  mills,  smelt- 
ers and  farming  neighborhoods 
with  water,  and  sites  for 
reservoirs  necessary  for  col- 
lecting and  storing  water. 

10 .  Draining  and  reclaiming 
lands ,  and  for  floating  logs 
and  lumber  on  streams  not 
navigable . 

11.  Roads,  tunnels,  ditches, 
flumes,  pipes,  tramway  lines 
and  dumping  places  for  working 
mines,  mills  or  smelters,  and 
an  occupancy  in  common  by  the 
owners  or  the  possessors  of 
different  mines  or  any  place 
for  the  flow,  deposit  or  con- 
duct of  tailings  or  refuse 
matter  from  their  several  mines, 
mills  or  smelters  and  sites  for 
reservoirs  necessary  for  col- 
lecting and  storing  water. 

12.  Private  roads  leading 
from  highways  to  residences  or 
farms . 

13.  Telegraph  and  telephone 
lines  and  all  other  transmission, 
reception  and  relay  paths  and 
facilities  for  public  communi- 
cation. 

14.  Sewerage  of  any  city, 
county  or  town,  or  any  subdivi- 
sion thereof,  whether  incor- 
porated or  unincorporated,  or 
of  any  settlement  consisting 

of  not  less  than  ten  (10) 
families,  or  of  any  public 
buildings  belonging  to  the 
state,  or  to  any  college  or 
university. 
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college  or  university. 

10 .  Tramway  lines . 

11.  Electric  power  lines. 

12.  Logging  railways. 

13 .  Temporary  logging  roads 
and  banking  grounds  for  the 
transportation  of  logs  and  tim- 
ber products  to  public  streams, 
lakes,  mills,  railroads,  or 
highways ,  for  such  time  as  the 
court  or  judge  may  determine; 
provided,  the  grounds  of  state 
institutions  be  excepted. 

14.  Underground  reservoirs 
suitable  for  storage  of  natural 
gas. 

15.  To  mine  and  extract  ores, 
metals  or  minerals  owned  by  the 
plaintiff  located  beneath  or 
upon  the  surface  of  property 
where  the  title  to  said  surface 
vests  in  others. 


15.  Electric  light  and  power 
transmission  lines  and  all 
transportation,  transmission 
and  intercommunication  facili- 
ties of  common  carrier  pipe-: 
lines. 

16.  Logging  railroads. 

17 .  Temporary  logging  roads 
and  banking  grounds  for  the 
transportation  of  logs  and 
timber  products  to  public 
streams,  lakes,  mills,  railroads 
or  highways ,  for  such  time  as 
the  court  may  determine.  The 
grounds  of  state  institutions 
are  excepted  from  this  use. 

18.  Underground  reservoirs 
suitable  for  storage  of  natur- 
al gas . 

19 .  To  mine  and  extract  ores , 
metals  or  minerals  owned  by  the 
plaintiff  located  beneath  or 
upon  the  surface  of  property 
where  the  title  to  said  sur- 
face vests  in  others. 

20.  Airports,  landing  fields 
and  other  air  navigation  facili- 
ties; easements  or  other  inter- 
ests in  unobstructed  air  space 
or  navigation  hazards;  easements 
for  markings  and  lights;  and 
parking  areas  for  aircraft. 

21.  Cemeteries  for  burial  of 
the  dead. 

22.  Parking  areas  and  parking 
facilities  for  motor  vehicles. 

23.  Water  plants  and  water 
rights  for  municipal  water  sup- 
ply purposes . 

24.  Urban  renewal  projects 
for  the  rehabilitation,  redevel- 
opment and  clearance  of  blight- 
ed areas  in  cities  and  towns, 
and  housing  projects  under  the 
housing  authorities  law. 

25.  Fish  hatcheries,  nursery 
ponds,  game  farms;  game,  bird, 
fish  or  fur-bearing  animal 
restoration,  propagation  or 
protection;  public  hunting, 
fishing  and  trapping  areas. 

26.  Public  camping  and  recre- 
ation areas,  civic  centers. 
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youth  centers,  museums,  rec- 
reational centers,  athletic 
fields  and  civic  stadiums; 
and  state  parks,  state  recrea- 
tional areas,  state  monuments 
and  state  historical  sites. 

27.  Works  for  the  conserva- 
tion, development,  storage, 
distribution  and  utilization 
of  water  by  the  state  water 
resources  board;  and  flood 
control  and  flood  prevention 
projects  by  cities,  towns  and 
counties . 

28.  All  other  public  uses 
authorized  by  the  legislative 
assembly. 


93-9903.  (9935)  What  estates 
in  lands  may  be  acquired  by 
condemnation.  The  following 
is  a  classification  of  the 
estates  and  rights  in  lands 
subject  to  be  taken  for  the 
public  use: 

1.  Such  estate  or  rights 
as  may  be  necessary  up  to  and 
including  a  fee  simple,  when 
taken  for  public  buildings  or 
grounds ,  or  for  permanent 
buildings,  for  reservoirs  or 
dams  and  permanent  flooding 
occasioned  thereby,  or  for  an 
outlet  for  a  flow,  or  a  place 
for  the  deposit  of  debris  or 
tailings  of  a  mine,  or  for 
the  mining  and  extracting  of 
ores,  metals,  or  minerals 
when  the  same  are  owned  by 
the  plaintiff  but  located  be- 
neath or  upon  the  surface  of 
property  where  the  title  to 
said  surface  vests  in  others, 
or  for  the  underground  stor- 
age of  natural  gas  by  a  natural 
gas  public  utility  as  defined 
in  this  act.   When  the  appro- 
priation is  for  the  underground 
storage  of  natural  gas,  all  of 
the  right,  title,  interest  and 
estate  in  the  real  property 
and  in  the  subs and  stratum. 


(b) 
(c) 


(d) 


93-9903.  What  estates  and  rights 
in  lands  may  be  acquired  by 
condemnation.  The  estates  and 
rights  in  lands  subject  to  be 
taken  for  public  use  are: 

(1)  A  fee  simple  or  any  lesser 
estate  or  rights  when  taken  for: 

(a)  Public  buildings  or 
grounds ; 

Permanent  buildings; 
Reservoirs  or  dams  and 
permanent  flooding 
occasioned  thereby; 
An  outlet  for  a  flow 
or  place  for  the  de- 
posit of  debris  or 
tailings  of  a  mine, 
mill  or  smelter; 

(e)  Mining  and  extracting 
ores,  metals  or  min- 
erals when  the  same 
are  owned  by  the  plain- 
tiff but  located  be- 
neath or  upon  the  sur- 
face of  property  where 
the  title  to  the  sur- 
face is  vested  in 
others;  or 

(f)  State  highway  purposes. 

(2)  A  determinable  fee  or  any 
lesser  determinable  estate  or 
rights  when  taken  for  the  under- 
ground storage  of  natural  gas  by 
a  natural  gas  public  utility. 
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formation  or  reservoir  so  appro- 
priated shall  be  determinable 
and  for  all  purposes  terminate 
upon  abandonment  or  upon  cessa- 
tion for  the  period  of  one  year 
of  the  use  for  which  the  same 
was  appropriated  and  thereupon, 
the  ownership  of  the  residue  of 
natural  gas  therein  remaining 
shall  vest  in  the  then  owners 
of  such  reservoir  space. 

2.  An  easement,  when  taken  for 
any  other  use. 

3.  The  right  of  entry  upon  and 
occupation  of  land,  and  the 
right  to  take  therefrom  such 
earth,  gravel,  stones,  trees  and 
timber  as  may  be  necessary  for 
some  public  use. 


The  right,  title,  interest  or 
estate  taken  in  the  real  prop- 
erty and  subsand  stratum, 
formation  or  reservoir  shall 
terminate  upon  abandonment  or 
upon  cessation  of  use  for  one 
year.  Thereupon,  ownership  of 
the  residue  of  natural  gas  re- 
maining therein  shall  vest  in 
the  then  owners  of  the  reser- 
voir space. 

(3)  Except  as  provided  in 
paragraphs  1,  2  and  4  or  speci- 
fically in  any  other  statute, 
an  easement  when  taken  for  any 
other  use . 

(4)  A  right  of  entry  upon 
and  occupation  of  land,  and 
the  right  to  take  therefrom 
earth,  gravel,  stone,  trees 
and  timber  necessary  for  a 
public  use. 


93-9903.1.  Appropriation  of  un- 
derground natural  gas  reservoir 
— effect  on  landowner's  right  to 
drill.  The  appropriation  of  any 
sand,  stratum  or  formation  for 
use  as  an  underground  natural 
gas  storage  reservoir  shall  be 
without  prejudice  to  the  rights 
of  the  owner  or  owners  of  said 
lands,  or  of  the  oil,  gas  or 
other  mineral  rights  therein,  to 
drill  or  bore  through  the  sand, 
stratum  or  formation  so  appro- 
priated for  use  as  an  under- 
ground natural  gas  storage  reser- 
voir, in  order  to  explore  for, 
produce,  process,  treat  or  mar- 
ket any  oil,  gas  or  other  min- 
erals that  might  be  contained  in 
said  lands  above  or  below  the 
sands,  stratum  or  formation  so 
appropriated.  Any  additional 
cost  or  expense  required  to  be 
incurred  in  order  to  protect 
the  underground  storage  reser- 
voir against  pollution  and  the 
escape  of  the  gas  therefrom,  by 
reason  of  such  boring  or  drilling 
through  of  the  sand,  stratum 


93-9903.1.   Repeal. 
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or  formation  used  as  such  under- 
ground storage  reservoir  shall 
be  paid  by  the  persons,  firm  or 
corporation  then  owning  such 
underground  gas  storage  reser- 
voir. 


93-9904.  (9936)  Private  property 
defined — classes  enumerated. 
The  private  property  which  may  be 
taken  under  this  chapter  includes; 

1.  All  real  property  belonging 
to  any  person; 

2.  Lands  belonging  to  this 
state,  or  to  any  county,  city  or 
town,  not  appropriated  to  some 
public  use; 

3.  Property  appropriated  to 
public  use;  but  such  property 
must  not  be  taken  unless  for  a 
more  necessary  public  use  than 
that  to  which  it  has  already  been 
appr opr i  a ted ; 

4.  Franchises  for  roads, 
bridges,  and  ferries,  and  all 
other  franchises;  but  such  fran- 
chises must  not  be  taken  unless 
for  free  highways ,  free  bridges , 
railroads,  or  other  more  neces- 
sary public  use; 

5.  All  rights  of  way  for  any 
and  all  the  purposes  mentioned  in 
section  93-9902,  and  any  and  all 
structures  and  improvements 
thereon,  and  the  lands  held  and 
used  in  connection  therewith  must 
be  subject  to  be  connected  with, 
crossed,  or  intersected  by  any 
other  right  of  way  of  improve- 
ments, or  structures  thereon. 
They  must  also  be  subject  to  a 
limited  use,  in  common  with  the 
owner  thereof,  when  necessary; 
but  such  uses,  crossings,  inter- 
sections, and  connections  must  be 
made  in  manner  most  compatible 
with  the  greatest  public  benefit 
and  the  least  private  injury. 

6.  All  classes  of  private  prop- 
erty not  enumerated  may  be  taken 
for  public  use,  when  such  taking 
is  authorized  by  law. 


93-9904.  Property  subject  to  be 
taken.  The  property  which  may 
be  taken  under  this  chapter  is: 

(1)  All  real  property  belong- 
ing to  any  person. 

(2)  All  real  property  belong- 
ing to  the  state,  except  the 
fee  in  lands  granted  to  the 
state  for  common  school  purposes, 
or  to  any  county,  city  or  town, 
not  appropriated  to  a  public 
use. 

(3)  Property  appropriated 
to  a  public  use,  if  taken  for 
a  more  necessary  use  or  a  use 
consistent  with  continuance  of 
the  use  to  which  the  property 
is  then  applied. 

(4)  Franchises  for  toll  roads, 
toll  bridges,  and  ferries,  and 
all  other  franchises,  if  taken 
for  free  highways,  free  bridges, 
railroads  or  other  more  neces- 
sary public  use. 

(5)  Rights  of  way  for  all  the 
purposes  mentioned  in  section  93- 
9902,  and  all  structures  thereon. 

(a)  The  lands  held  or 
used  in  connection 
therewith  shall  be 
subject  to  be  connec- 
ted with,  crossed,  or 
intersected  by  any 
other  right  of  way  or 
improvement,  or  struc- 
ture thereon. 

(b)  They  shall  also  be 
held  subject  to  a 
limited  use  in  com- 
mon with  the  owner 
thereof,  when  neces- 
sary. 

(c)  Such  uses,  crossings, 
intersections  and 
connections  shall  be 
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made  in  a  manner  most 
compatible  with  the 
greatest  public  bene- 
fit and  the  least 
private  injury. 
(6)  All  classes  of  private 
property  not  enumerated  may  be 
taken  for  public  use  when  such 
taking  is  authorized  by  law. 


93-9905.  (9937)  Facts  necessary 
to  be  found  before  condemnation. 
Before  property  can  be  taken,  it 
must  appear: 

1.  That  the  use  to  which  it  is 
to  be  applied  is  a  use  author- 
ized by  law. 

2.  That  the  taking  is  neces- 
sary to  such  use. 

3.  If  already  appropriated  to 
some  public  use,  that  the  public 
use  to  which  it  is  to  be  applied 
is  a  more  necessary  public  use. 
The  plaintiff  or  defendant,  or 
any  party  interested  in  the 
proceedings ,  can  appeal  to  the 
supreme  court  from  any  finding 
or  judgment  made  or  rendered 
under  this  chapter,  as  in  other 
cases.   Such  appeal  does  not 
stay  any  further  proceedings 
under  this  chapter,  except 

that  the  district  court  on  mo- 
tion or  ex  parte  may  grant  a 
stay  for  such  period  of  time 
and  under  such  conditions  as 
the  court  deems  proper. 


93-9905.  Facts  necessary  to  be 
found  before  condemnation.  Be- 
fore property  can  be  taken,  it 
must  appear: 

(1)  That  the  taking  is  neces- 
sary to  such  public  use.  If  it 
is  provided  by  law  that  an 
ordinance  or  resolution  of  the 
condemnor  is  conclusive  as  to 
the  necessity  of  the  taking, 
only  the  ordinance  or  resolution 
need  appear. 

(2)  If  already  appropriated  to 
a  public  use,  that  the  use  to 
which  it  is  to  be  applied  is  a 
more  necessary  use  or  a  use  con- 
sistent with  the  continuance  of 
the  use  to  which  the  property 

is  then  applied. 


93-9906.  (9938)  Parties  may  make 
location--may  enter  to  make 
surveys.  In  all  cases  where 
land  is  required  for  public  use, 
the  state,  or  its  agents  in 
charge  of  such  use,  may  survey 
and  locate  the  same;  but  it  must 
be  located  in  the  manner  which 
will  be  most  compatible  with  the 
least  private  injury,  and  sub- 
ject to  the  provisions  of  sec- 
tion 93-9911.  The  state,  or  its 
agents  in  charge  of  such  public 


93-9906.  Right  to  enter,  survey 
and  examine  property. 

(1)  When  any  estate,  right  or 
interest  in  property  is  or  may 
be  required  for  a  contemplated 
public  use,  the  state  or  its 
agents  in  charge  of  such  use 
may  survey  and  locate  the  same, 
but  it  must  be  located  in  the 
manner  which  will  be  most  com- 
patible with  the  greatest 
public  good  and  the  least 
private  injury. 
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use,  may  enter  upon  the  land  and 
make  examinations,  surveys,  and 
maps  thereof,  and  such  entry 
shall  constitute  no  cause  of 
action  in  favor  of  the  owners 
of  the  land,  except  from  injur- 
ies resulting  from  negligence, 
wantonness,  or  malice. 


(2)  The  property  may  be  enter- 
ed upon  for  the  making  of  exam- 
inations ,  surveys  and  maps 
thereof . 

(3)  Entry  under  this  section 
constitutes  no  cause  of  action 
in  favor  of  the  owners  or 
possessors  of  the  property  ex- 
cept for  injuries  resulting 
from  negligence,  wantonness  or 
malice . 

(4)  Any  person  or  corporate 
or  governmental  entity  author- 
ized by  law  to  acquire  property 
by  proceedings  in  eminent  do- 
main is  an  agent  of  the  state 
for  that  purpose  only,  and  is 
not,  from  the  fact  of  such 
agency  alone,  entitled  to  raise 
the  defense  of  sovereign  im- 
munity. 


93-9907.  (9939)  Jurisdiction  in 
district  court.   All  proceed- 
ings under  this  chapter  must  be 
brought  in  the  district  court 
of  the  county  in  which  the 
property,  or  some  part  thereof, 
is  situated.  They  must  be 
commenced  by  filing  a  complaint 
and  issuing  a  summons  thereon. 


93-9907.  Jurisdiction;  venue; 
commencement  of  proceedings ; 
notice  of  pendency  of  proceed- 
ings .  Proceedings  under  this 
chapter  must  be  brought  in  the 
district  court  of  the  county 
in  which  the  property,  or  some 
part  thereof,  is  situated. 
They  are  commenced  by  filing  a 
complaint.  Failure  of  the 
plaintiff  to  file  a  notice  of 
the  pendency  of  the  proceed- 
ings does  not  relieve  a  subse- 
quent purchaser  or  encumbrancer 
of  any  of  the  property  to  be 
affected  from  the  operation  of 
the  judgment  in  the  proceedings. 


93-9908.  (9940)  The  complaint 
and  its  contents.  The  complaint 
must  contain: 

1.  The  name  of  the  corpora- 
tion, association,  commission,  or 
person  in  charge  of  the  public 
use  for  which  the  property  is 
sought,  who  must  be  styled  plain- 
tiff. 

2.  The  names  of  all  owners  and 
claimants  of  the  property,  if 


93-9908.  The  complaint  and  its 
contents.  The  complaint  shall 
contain: 

(1)  A  caption,  as  provided  in 
the  Montana  Rules  of  Civil  Pro- 
cedure, except  that  the  plain- 
tiff shall  name  as  defendants 
the  property,  designated  general- 
ly by  kind,  quantity  and  loca- 
tion, and  at  least  one  of  the 
owners  of  some  part  of  or 
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known,  or  a  statement  that  they 
are  unknown,  who  must  be  styled 
defendants . 

3.  A  statement  of  the  right 
of  plaintiff. 

4.  If  a  right  of  way  is  sought, 
the  complaint  must  show  the  lo- 
cation, general  route,  and 
termini,  and  must  be  accompan- 
ied with  a  map  thereof,  so  far 

as  the  same  is  involved  in  the 
action  or  proceeding. 

5.  A  description  of  each  piece 
of  land  sought  to  be  taken,  and 
whether  the  same  includes  the 
whole  or  only  a  part  of  the  en- 
tire parcel  or  tract.  All  parcels 
lying  in  the  county,  and  required 
for  the  same  public  use,  may  be 
included  in  the  same  or  separate 
proceedings ,  at  the  option  of  the 
plaintiff,  but  the  court  may  con- 
solidate or  separate  them  to  suit 
the  convenience  of  the  parties. 
When  application  for  the  condemn- 
ation of  a  right  of  way  for  the 
purposes  of  sewerage  is  made  on 
behalf  of  a  settlement,  or  town, 
or  a  county,  the  county  commis- 
sioners of  the  county  may  be 
named  as  plaintiff. 

6.  If  a  sand,  stratum  or  form- 
ation suitable  for  use  as  an 
underground  natural  gas  storage 
reservoir  is  sought  to  be  appro- 
priated, a  description  thereof 
and  of  the  land  in  which  it  is 
alleged  to  be  contained,  and  a 
description  of  all  other  property 
and  rights  sought  to  be  appropri- 
ated for  use  in  connection  with 
the  appropriation  of  the  right  to 
store  natural  gas  in  and  withdraw 
natural  gas  from  such  reservoir. 
In  addition,  the  complaint  shall 
state  facts  showing  that  the 
underground  reservoir  is  one 
subject  to  appropriation  by  plain- 
tiff; also  stating  that  the  under- 
ground storage  of  natural  gas  in 
the  land  sought  to  be  appropriated 
is  in  the  public  interest;  that 
the  underground  reservoir  is  suit- 


interest  in  the  property.  The 
party  authorized  to  exercise 
the  power  of  eminent  domain 
shall  be  named  as  plaintiff. 
When  a  right  of  way  for  purposes 
of  sewerage  is  being  taken  on 
behalf  of  a  settlement,  town  or 
county,  the  county  commissioners 
of  the  county  shall  be  named  as 
plaintiff . 

(2)  A  short  and  plain  state- 
ment of: 

(a)  the  authority  for  the 
taking; 

(b)  the  use  for  which  the 
property  is  sought  to 
be  taken;  and 

(c)  that  the  taking  is 
necessary  to  the  pub- 
lic use;  or  if  an  ordi- 
nance or  resolution  of 
the  condemnor  is  con- 
clusive as  to  the  ques- 
tion of  necessity,  then 
only  the  ordinance  or 
resolution  need  be  set 
forth;  or  if  the  prop- 
erty is  already  appro- 
priated to  a  public  use, 
that  the  use  for  which 
it  is  sought  to  be 
taken  is  a  more  neces- 
sary use,  or  a  use 
consistent  with  contin- 
uance of  the  use  to 
which  the  property  is 
then  applied. 

(3)  A  description  of  the  prop- 
erty sufficient  for  its  identifi- 
cation. If  part  of  a  parcel  is 

to  be  taken,  the  complaint  shall 
so  state.  All  parcels  in  the 
same  county  required  for  the 
same  use  may  be  included  in  the 
complaint,  subject  to  the  power 
of  the  court  to  consolidate  or 
separate  actions  for  trial. 

(4)  A  statement  of  the  interest 
sought  to  be  acquired. 

(5)  A  designation  of  the  defend- 
ants who  have  been  joined  as 
owners  thereof  or  of  some  inter- 
est therein,  if  known,  or  a 
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able  and  practicable  for  natural 
gas  storage;  that  the  plaintiff 
in  good  faith  has  been  unable  to 
acquire  the  rights  sought  to  be 
appropriated  hereunder  and  a 
statement  that  the  rights  and 
property  sought  to  be  appropri- 
ated are  not  prohibited  by  law; 
and  in  addition,  the  complaint 
must  be  accompanied  by  a  cer- 
tificate from  the  state  oil 
and  gas  conservation  commission 
as  set  forth  in  section  93-804 
[sic]  . 


statement  that  they  are  un- 
known. 

(6)  If  a  right  of  way  is 
sought,  the  location,  general 
route  and  termini,  and  a  map 
thereof,  so  far  as  the  right  of 
way  is  involved  in  the  action. 

(7)  If  a  sand,  stratum  or 
formation  suitable  for  use  as 
an  underground  natural  gas 
storage  reservoir  is  sought, 
the  certificate  from  the  state 
oil  and  gas  conservation  com- 
mission provided  in  section 
60-804  must  be  filed  with  the 
complaint. 


93-9909.  (9941)  Summons,  what 
to  contain — how  issued  and 
served.  The  clerk  must  issue  a 
summons  which  must  contain  the 
names  of  the  parties,  a  descrip- 
tion of  the  lands  and  other  prop- 
erty proposed  to  be  taken,  a 
statement  of  the  public  use  for 
which  it  is  sought,  and  a  notice 
to  the  defendants  to  file  and 
serve  upon  the  plaintiff  an  an- 
swer within  fifteen  (15)  days 
from  date  of  service  of  summons 
and  to  appear  before  the  court  or 
judge,  at  a  time  and  place  there- 
in specified,  and  show  cause  why 
the  property  described  should  not 
be  condemned  as  prayed  for  in  the 
complaint.  Such  summons  must,  in 
other  particulars,  be  in  form  of 
a  summons  in  a  civil  action,  and 
must  be  served  in  like  manner  up- 
on each  defendant  named  therein, 
at  least  twenty  (20)  days  previ- 
ous to  the  time  designated  in  such 
notice  for  the  hearing.  A  copy 
of  the  complaint  must  be  served, 
with  the  summons ,  upon  each  de- 
fendant named.  But  the  failure 
to  make  such  service  upon  a  de- 
fendant does  not  affect  the 
right  to  proceed  against  any  or 
all  other  of  the  defendants ,  up- 
on whom  service  of  summons  had 
been  made . 


93-9909.  Summons;  contents; 
service.  Upon  the  filing  of  the 
complaint,  the  clerk  shall 
forthwith  issue  a  summons  con- 
taining; 

(1)  A  general  description  of 
the  whole  property  sought  to  be 
taken. 

(2)  A  statement  of  the  public 
use  for  which  it  is  sought  to 
be  taken. 

(3)  A  reference  to  the  com- 
plaint for  descriptions  of  the 
respective  parcels . 

(4)  Notice  to  the  defendants 
to  appear  at  a  time  and  place 
stated  for  a  hearing  on  whether 
the  property  should  be  condemned 
as  prayed  for  in  the  complaint, 
and,  if  condemnation  be  ordered, 
to  offer  evidence  of  the  value 
of  their  interests  or  estates 
and  damages  thereto. 

The  summons  in  all  other  par- 
ticulars shall  be  as  provided 
in  civil  actions,  and  shall  be 
served  in  like  manner,  except 
that  each  defendant  shall  be 
served  with  a  copy  of  the 
complaint. 
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93-9910.  (9942)  Who  may  defend — 
answer  of  defendant.  All  persons 
named  in  the  complaint,  in  occu- 
pation of,  or  claiming  an  inter- 
est in,  any  of  the  property 
described  in  the  complaint,  or 
in  the  amount  to  be  awarded  for 
the  taking  thereof ,  though  not 
named,  may  appear.  The  answer 
of  each  appearing  defendant  must 
be  filed  and  served  upon  the 
plaintiff,  or  upon  any  attorney 
for  the  plaintiff,  within  a  per- 
iod of  fifteen  (15)  days  after 
the  service  of  summons  and 
complaint.  The  answer  of  each 
appearing  defendant  must  contain 
a  specific  allegation  as  to  the 
total  amount  which  such  defend- 
ant claims  is  reasonable  and 
just  for  the  taking  of  such 
defendant's  lands  or  other  real 
property  or  interest  therein. 


9  3-9  910.  Who  may  defend;  answer 
of  defendant. 

(1)  Each  person  occupying,  or 
having  or  claiming  an  interest 
in  any  of  the  property  described 
in  the  complaint,  or  in  the  com- 
pensation for  the  taking  or  dam- 
aging thereof,  though  not  named, 
may  appear,  plead  and  defend  in 
respect  to  his  property  or  in- 
terest, or  that  claimed  by  him, 
as  if  named  in  the  complaint. 

(2)  Each  defendant  must,  in 
his  answer,  set  forth  his  es- 
tate or  interest  in  each  parcel 
of  property  described  in  the 
complaint,  and  the  amount,  if 
any,  which  he  claims  as  compen- 
sation for  the  taking,  and  for 
each  of  the  several  items  of 
damage  required  to  be  determined 
by  the  court  or  jury. 


93-9911.  (9943)  Power  of  court — 
preliminary  condemnation  order. 
The  court  or  judge  has  power: 

1.  To  regulate  and  determine 
the  place  and  manner  of  making 
the  connections  and  crossings, 
and  enjoying  the  common  uses 
mentioned  in  subdivision  5,  sec- 
tion 93-9904,  and  of  the  occu- 
pying of  canyons,  passes,  and 
defiles  for  railroad  purposes, 
as  permitted  and  regulated  by 
the  laws  of  this  state  or  of 
the  United  States; 

2.  To  determine  whether  or 
not  the  use  for  which  the  prop- 
erty is  sought  to  be  appropri- 
ated is  a  public  use,  within 
the  meaning  of  the  laws  of  this 
state; 

3.  To  limit  the  amount  of 
property  sought  to  be  appropri- 
ated, if  in  the  opinion  of  the 
court  or  judge  the  quantity 
sought  to  be  appropriated  is  not 
necessary; 

4.  If  the  court  or  judge  is 
satisfied,  from  the  evidence 


9  3-9  911.  Hearing;  powers  of 
court;  preliminary  condemnation 
order. 

(1)  The  court  shall  hold  a 
hearing  on  the  facts  necessary 
to  be  found  before  condemnation 
and  the  compensation  claimed 

by  each  defendant  at  the  time 
and  place  specified  in  the  sum- 
mons . 

(2)  At  the  hearing,  the  court 
has  power: 

(a)  To  determine  whether 
the  use  for  which  the 
property  is  sought  to 
be  taken  is  a  public 
use  authorized  by  law. 

(b)  To  determine  whether 
the  taking  is  neces- 
sary to  such  use. 

(c)  If  the  property  is  al- 
ready devoted  to  a  pub- 
lic use,  to  determine 
whether  the  proposed 
use  is  a  more  necessary 
use,  or  a  use  consis- 
tent with  continuance 
of  the  existing  use. 
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presented  at  the  hearing  provided 
for  in  section  93-9909,  that  the 
public  interests  require  a  taking 
of  such  lands,  and  that  the  facts 
necessary  to  be  found  before  con- 
demnation appear,  it  or  he  must 
forthwith  make  and  enter  a  pre- 
liminary condemnation  order  that 
the  condemnation  of  the  land  or 
other  real  property  may  proceed 
in  accordance  with  the  provisions 
of  this  chapter. 

5.  If  the  property  sought  to  be 
appropriated  is  a  sand,  stratum 
or  formation  suitable  for  use  as 
an  underground  natural  gas  stor- 
age reservoir  and  the  existence 
and  suitability  of  it  for  such 
use  has  been  proved  by  plaintiff 
upon  substantial  evidence,  the 
order  of  the  court  or  judge  shall 
direct  the  commissioners  to  as- 
certain and  determine  the  amount 
to  be  paid  by  the  plaintiff  to 
each  person  for  his  interest  in 
the  property  sought  to  be  appro- 
priated for  use  as  such  under- 
ground natural  gas  storage  reser- 
voir and/or  as  the  annual  rental 
for  the  use  of  such  underground 
natural  gas  storage  reservoir 
and  for  the  use  of  so  much  of 
the  surface  as  is  required  in 
the  operation  of  said  under- 
ground gas  storage  reservoir,  and 
for  the  use  in  connection  with 
the  creation,  operation  and 
maintenance  thereof,  and  for  all 
the  native  gas  contained  in  said 
reservoir  as  compensation  and 
damages  by  reason  of  the  appro- 
priation of  such  property;  pro- 
vided, however,  the  amount  to  be 
paid  for  such  native  gas  and  all 
thereof  shall  be  no  less  than 
the  market  value  of  such  gas » 

The  court  shall  appoint  three 
(3)  persons,  qualified  as  ex- 
perts and  recommended  as  such  by 
the  oil  and  gas  conservation  com- 
mission of  the  state  of  Montana, 
to  assist  and  advise  the  commis- 
sioners in  determining  the  com- 


(d)  To  determine  the  amount 
of  compensation  due 
each  defendant. 

(e)  To  regulate  and  deter- 
mine the  place  and  man- 
ner of  making  the  con- 
nections and  crossings 
and  enjoying  the  common 
uses  mentioned  in  sub- 
division 5,  section  93- 
9  90  4  of  this  chapter, 
and  in  occupying  can- 
yons, passes  and  defiles 

;-   for  railroad  purposes, 
as  permitted  and  regu- 
lated by  the  laws  of 
this  state  or  of  the 
United  States. 

(3)  If  the  facts  necessary  to 
be  found  before  condemnation  are 
not  found  by  the  court,  it  shall 
make  and  serve  upon  each  party 
affected  thereby  an  order  dis- 
missing the  action. 

(4)  If  the  facts  necessary  to 
be  found  before  condemnation  are 
found  by  the  court,  then  it  shall 
hear  evidence  on  the  amount  of 
compensation  claimed  by  each 
defendant. 

(5)  If  any  defendant  named  in 
the  complaint  shall  fail  to  ap- 
pear or  present  evidence,  the 
court  shall  appoint  a  neutral 
party  to  appraise  such  defend- 
ant's interest.   The  report  of 
the  appraiser  shall  have  the 
effect  of  evidence  presented  by 
a  defendant. 

(6)  After  the  evidence  on  com- 
pensation has  been  presented, 
the  court  shall  make  and  serve 
upon  each  party  affected  thereby 
a  preliminary  condemnation  or- 
der reciting: 

(a)  A  finding  of  the  facts 
necessary  to  be  found 
before  condemnation. 

(b)  A  finding  from  the 
evidence  presented  at 
the  hearing  of  the 
amount  of  compensation 
due  each  defendant. 
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pensation  and  damages  to  be  paid 
by  plaintiff  to  each  person  for 
his  interest  in  the  property 
sought  to  be  appropriated  and 
the  fees  and  expenses  of  such 
persons  shall  be  chargeable  as 
costs  of  the  proceedings  to  be 
paid  by  the  plaintiff. 


(c)  That  the  plaintiff  is 
entitled  to  use  and 
occupy  the  property 
upon  deposit  with  the 
court  for  each  defend- 
ant of  the  amount  of 
compensation  found  by 
the  court,  or  the  a- 
mount  stipulated  by  the 
parties,  as  security: 
[1]  for  the  award  when 
the  final  condem- 
nation order  is 
•'       made ;  or 

[2]  for  costs  if  the 

action  is  dismissed 
or  abandoned  at  any 
time  prior  to  such 
final  order. 
(7)  The  parties  may  stipulate 
the  amount  of  the  deposit,  or  for 
a  bond  from  the  plaintiff  in  lieu 
of  a  deposit.  In  such  case,  the 
preliminary  condemnation  order 
shall  make  the  right  of  use  and 
occupation  contingent  upon  de- 
posit of  the  amount  or  furnish- 
ing of  the  bond  stipulated. 


93-9912.  (9944)  Appointment  and 
meeting  of  commissioners.  Imme- 
diately upon  making  and  entering 
the  preliminary  condemnation  or- 
der the  judge  must  meet  with  the 
respective  parties,  or  their  at- 
torneys of  record,  for  the  pur- 
pose of  appointing  condemnation 
commissioners  to  ascertain  and 
determine  the  amount  to  be  paid 
by  the  plaintiff  to  each  owner 
or  other  persons  interested  in 
such  property  by  reason  of  the 
appropriation  of  such  property. 
The  court  must  thereupon  appoint 
three  (3)  qualified,  disinterest- 
ed condemnation  commissioners. 
One  of  such  commissioners  shall 
be  nominated  by  the  party  or 
parties  plaintiff;  one  of  such 
commissioners  shall  be  nominated 
by  the  party  or  parties  defend- 
ant. The  third  commissioner 


93-9912.  Determination  of  value, 
damages  and  benefits . 

(1)  The  court  shall  determine 
with  respect  to  each  estate  and 
interest  in  each  parcel: 

(a)  The  value  of  the  prop- 
erty sought  to  be 
taken,  and  all  improve- 
ments thereon  pertain- 
ing to  the  realty. 

(b)  If  part  of  a  parcel  is 
taken,  the  depreciation 
in  value  of  the  remain- 
der caused: 

[1]  by  severance  from 
the  part  taken  and 
from  other  parts  of 
the  same  parcel;  and 

[2]  by  construction  of 
the  improvement  in 
the  manner  proposed 
by  the  plaintiff. 

(c)  The  value  of  the  special 
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shall  be  chairman  and  shall  be 
nominated  by  the  two  commission- 
ers previously  nominated,  pro- 
vided, however,  that  if  said  two 
commissioners  fail  to  make  such 
choice  at  the  time  of  their  ap- 
pointment, then  such  nomination 
shall  be  made  by  the  presiding 
judge.  Each  commissioner  shall 
possess  the  following  qualifi- 
cations: a  citizen  of  the  Uni- 
ted States  and  over  twenty-one 
(21)  years  of  age;  that  he  is  not 
more  than  seventy  (70)  years  of 
age;  that  he  is  in  possession  of 
natural  faculties ,  or  ordinary 
intelligence  and  not  decrepit; 
that  he  is  possessed  of  suffi- 
cient knowledge  of  the  English 
language;  that  he  was  assessed 
on  the  last  assessment  roll  of 
a  county  within  the  judicial 
district  in  which  the  action  is 
pending;  that  he  has  not  been 
convicted  of  malfeasance  in  of- 
fice or  other  high  crime;  that 
he  is  not  related  within  the 
sixth  degree  to  any  party;  that 
he  does  not  stand  in  the  relation 
of  guardian  and  ward,  master  and 
servant,  debtor  and  creditor,  or 
principal  and  agent,  or  partner 
or  surety  to  any  party.  At  the 
time  of  such  meeting  and  nomina- 
tions there  shall  be  filed  with 
the  court  by  each  nominating  par- 
ty or  judge  an  affidavit  of  the 
persons  so  nominated  stating  sub- 
stantially as  follows:  that  he 
has  formed  no  unqualified  opinion 
or  belief  as  to  the  compensation 
to  be  awarded  in  the  proceeding 
or  as  to  the  fairness  or  unfair- 
ness of  the  plaintiff's  offer  for 
the  lands  and  improvements  of  the 
defendants;  and  that  he  has  no  en- 
mity against  or  bias  in  favor  of 
any  party  and  has  not  discussed, 
communicated  or  overheard  or  read 
any  discussion  or  communication 
from  any  party  relating  to  values 
of  the  lands  in  question  or  com- 
pensation offered,  demanded  or  to 


benefits  to  the  sever- 
ed portion  caused  by 
the  construction  of 
the  improvement  in  the 
manner  proposed  by  the 
plaintiff. 

(d)  If  the  property  is 

sought  to  be  taken  for 
railroad  purposes,  the 
cost  of  any  necessary 
fences  along  the  line 
of  such  railroad,  and 
of  cattle  guards  where 

•'   fences  will  cross  the 
line  of  such  railroad. 

(2)  The  value  of  the  special 
benefits  to  the  severed  portion 
shall  be  deducted  from  the  de- 
preciation in  value  of  that  por- 
tion, and  the  remainder,  if  any, 
added  to  the  value  of  the  prop- 
erty sought  to  be  taken. 

(3)  The  total  amount  of  the 
award  shall  not  be  increased  by 
reason  of  distribution  of 
estates  or  interests  among  sev- 
eral defendants . 
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be  awarded;  that  if  selected  as  a 
condemnation  commissioner  he  is 
willing  to  serve  and  will  well  and 
truly  try  the  issues  of  compen- 
sation and  a  true  decision  render 
according  to  the  evidence  and  in 
compliance  with  the  instructions 
of  the  court;  that  he  will  not  dis- 
cuss the  case  with  anyone  except 
the  other  commissioners  until  a 
decision  has  been  filed  with  the 
court. 

Immediately  upon  such  nomination 
and  appointment  of  commissioners 
the  same  shall  proceed  to  meet  at 
the  time  and  place  stated  in  the 
order  appointing  them,  which  time 
shall  be  not  more  than  ten  (10) 
days  after  the  order  of  appointing, 
and  proceed  to  examine  the  lands 
sought  to  be  appropriated.  At  a 
time  appointed  by  the  judge  and 
within  said  ten  (10)  day  period  they 
shall  hear  the  allegations  and 
evidence  of  all  persons  interested 
in  each  of  the  several  parcels  of 
land.  Such  hearing  shall  be  at- 
tended by,  and  presided  over  by, 
the  presiding  judge  who  shall  make 
all  necessary  rulings  upon  proce- 
dure and  the  admissibility  of 
evidence.  At  the  conclusion  of  the 
aforesaid  hearing,  the  court  or 
judge  shall  instruct  the  commis- 
sioners as  to  the  law  applicable 
to  their  deliberations  and  shall 
instruct  them  that  their  duty  is 
to  determine,  solely  upon  the  basis 
of  said  examination  of  lands,  the 
evidence  produced  at  the  hearing 
or  hearings  and  the  instructions  of 
the  court,  the  following: 

1.  The  value  of  the  property 
sought  to  be  appropriated  and  all 
improvements  thereon  pertaining  to 
the  realty,  and  of  each  and  every 
separate  estate  and  interest  there- 
in; if  it  consist  of  different 
parcels,  the  value  of  each  parcel 
and  each  estate  or  interest  therein 
must  be  separately  assessed. 

2.  If  the  property  sought  to  be 
appropriated  constitutes  only  a 
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part  of  a  larger  parcel,  the  de- 
preciation in  value  which  will 
accrue  to  the  portion  not  sought 
to  be  condemned ,  and  the  con- 
struction of  the  improvements  in 
the  manner  proposed  by  the  plain- 
tiff. 

3.  Separately,  how  much  the 
portion  not  sought  to  be  condemned, 
and  each  estate  or  interest 
therein,  will  be  benefited,  if  at 
all,  by  the  construction  of  the 
improvements  proposed  by  the  plain- 
tiff, and  if  the  benefit  shall  be 
equal  to  the  amount  assessed  under 
subdivision  2,  the  owner  of  the 
parcel  shall  be  allowed  no  com- 
pensation except  the  value  of  the 
portion  taken;  but  if  the  benefits 
shall  be  less  than  the  amount 
assessed  under  subdivision  2,  the 
former  shall  be  deducted  from  the 
latter,  and  the  remainder  shall  be 
the  only  amount  allowed  in  addition 
to  the  value . 

4.  If  the  property  sought  to  be 
condemned  be  for  a  railroad,  the 
cost  of  good  and  sufficient  fences 
along  the  line  of  such  railroad, 
and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such 
railroad. 

5.  Where  there  are  two  or  more  es- 
tates or  divided  interests  in  prop- 
erty sought  to  be  condemned,  the 
plaintiff  is  entitled  to  have  the 
amount  of  the  award,  for  said 
property,  first  determined,  as 
hereinbefore  stated,  as  between 
plaintiff  and  all  defendants  claim- 
ing any  interest  therein;  thereafter 
in  the  same  proceeding  the  respective 
rights  of  each  of  such  defendants 

in  and  to  the  award  shall  be  deter- 
mined by  the  commissioners,  under 
supervision  and  instruction  of  the 
court,  and  the  award  apportioned 
accordingly. 

93-9913.  (9945)  The  date  with  re-   93-9913.  Valuation  date;  improve- 

spect  to  which  compensation  shall  ments ;  risk  of  loss. 

be  assessed.  For  the  purpose  of       (1)  The  value  of  the  property 
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assessing  compensation  the  right 
thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  ser- 
vice of  the  summons,  and  its  ac- 
tual value  as  of  that  date  shall 
be  the  measure  of  compensation 
for  all  property  to  be  actually 
taken,  and  the  basis  of  depreci- 
ation in  value  of  property  not 
actually  taken,  but  injuriously 
affected,  and  the  reasonable  cost 
of  removal  of  all  necessary  per- 
sonal property  from  the  condemn- 
ed real  property  within  a  reason- 
able distance  in  the  area,  not 
to  exceed  the  sum  of  six  thou- 
sand dollars  ($6,000)  in  the  case 
of  a  business,  farm  or  ranch  re- 
location, and  not  to  exceed  the 
sum  of  four  hundred  dollars 
($400)  in  any  other  case.  This 
shall  not  be  construed  to  limit 
the  amount  of  compensation  pay- 
able by  the  state  highway  com- 
mission under  the  provisions  of 
any  legislation  enacted  pursuant 
to  the  Federal  Highway  Beautifi- 
cation  Act  of  1965.  If  an  order 
be  made  letting  the  plaintiff 
into  possession,  as  provided  in 
section  93-9920,  the  full  amount 
finally  awarded  shall  draw  law- 
ful interest  from  the  date  on 
which  the  property  owner  surren- 
ders possession  of  the  property 
in  accordance  with  the  terms  of 
such  order  to  the  earlier  of  the 
following  days: 

(a)  The  date  on  which  the  right 
to  appeal  to  the  Montana  supreme 
court  expires,  or  if  appeal  is 
filed,  to  the  date  of  final  de- 
cision by  the  supreme  court,  or 

(b)  The  date  on  which  the  prop- 
erty owner  withdraws  from  court 
the  full  amount  finally  awarded. 

If  the  property  owner  withdraws 
from  court  a  fraction  of  the  a- 
mount  finally  awarded,  interest 
on  such  fraction  shall  cease  on 
the  date  it  is  withdrawn  but  in- 
terest on  the  remainder  of  the 
amount  finally  awarded  shall  con- 


sought  to  be  taken  or  damaged 
shall  be  determined  as  of  the 
date  of  filing  the  complaint. 

(2)  No  compensation  shall  be 
made  for  any  improvements  to  the 
property  made  after  the  date  of 
service  of  summons,  except  those 
required  by  law  to  be  made.  The 
value  of  improvements  made  after 
the  date  of  filing  the  complaint 
shall  be  determined  as  if  the 
improvements  had  been  made  imme- 
diately prior  to  the  filing  of 
the  complaint.  The  value  of  im- 
provements required  by  law  to  be 
made  shall  be  determined  as  of 
the  date  of  taking  possession  by 
the  condemnor . 

(3)  The  owner  of  the  property 
bears  the  risk  of  damage  thereto 
until  the  plaintiff  is  let  into 
possession  thereof,  or  until  the 
final  order  of  condemnation  is 
made.  The  value  of  such  property 
shall  be  determined  as  if  it  had 
suffered  the  damage  immediately 
prior  to  the  filing  of  the  com- 
plaint. 
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V 


tinue  to  the  earliest  of  the 
aforesaid  dates  defined  in  (a) 
and  (b)  of  this  section.  None 
of  the  amount  finally  awarded 
shall  draw  interest  after  the 
date  on  which  the  right  to  ap- 
peal to  the  Montana  supreme 
court  expires.  No  improvements 
put  on  the  property,  subsequent 
to  the  date  of  the  service  of 
summons ,  shall  be  included  in 
the  assessment  of  compensation 
or  depreciation  in  value,  nor 
shall  the  same  be  used  as  the 
basis  of  computing  such  compen- 
sation or  depreciation. 


Comparable  to  part  of  section 
93-9913. 


93-9913.1.  Moving  costs.  The  ac- 
tual cost  of  removal  of  personal 
property  from  the  part  taken 
shall  be  paid  by  the  condemnor, 
subject  to  the  following  limita- 
tions : 

(a)  For  farm,  ranch  or  busi- 
ness relocation,  not  to 
exceed  six  thousand  dol- 
lars ($6,000)  . 

(b)  In  all  other  cases,  not  to 
exceed  four  hundred  dol- 
lars ($400). 

(c)  The  amount  allowed  under 
this  section  shall  not  ex- 
ceed the  value  of  the 
property  removed  in  any 
case. 

The  limitations  of  this  sec- 
tion do  not  apply  to  compensation 
payable  by  the  State  Highway 
Commission  under  legislation 
enacted  pursuant  to  the  Federal 
Highway  Beautif ication  Act  of 
1965. 


Comparable  to  part  of  section 
93-9913. 


93-9913.2.  Interest.  If  the 
Plaintiff  is  let  into  posses- 
sion prior  to  issuance  of  the 
final  order  of  condemnation,  the 
final  award  to  the  owner  of  any 
interest  or  estate  adversely  af- 
fected thereby  shall  draw  inter- 
est at  the  legal  rate  from  the 
time  possession  is  taken  until: 
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(a)  The  date  on  which  the  right 
to  appeal  to  the  Montana 
supreme  court  expires ,  or 

(b)  If  an  appeal  is  filed,  the 
date  of  final  decision  by 
the  court. 

Amounts  withdrawn  from  the 
court  by  the  property  owner 
cease  to  bear  interest  at  the 
date  of  the  withdrawal. 


93-9914.  (9946)  Report  of  com- 
missioners. The  report  of  com- 
missioners shall  be  made  on  such 
forms  as  are  provided  for  their 
use  by  authority  of  the  court. 
Such  report  must  be  filed  within 
ten  (10)  days  after  the  comple- 
tion of  the  hearing,  or  within 
such  additional  time  as  may  be 
allowed  by  the  judge,  upon  a 
clear  showing  of  necessity 
therefor,  and  must  be  filed  with 
the  clerk  of  court  and  the  clerk 
must  forthwith  notify  the  parties 
interested  that  such  report  has 
been  filed,  with  notice,  together 
with  a  true  copy  of  said  report, 
must  be  served  upon  all  the  par- 
ties interested,  in  the  same  man- 
ner as  a  summons .  A  concurrence 
of  two  (2)  commissioners  shall 
be  necessary  to  the  making  of  a 
final  report  or  award  as  to  any 
parcel  of  property,  or  interest 
therein.  In  the  event  that  no 
two  (2)  of  the  said  commissioners 
are  able  to  agree  as  to  the  amount 
of  any  award  they  shall  report 
such  fact  to  the  judge  or  court 
within  the  time  hereinbefore 
specified  and  the  court  must 
forthwith  impanel  and  appoint  new 
commissioners  as  hereinbefore 
provided,  which  commissioners 
shall  proceed  as  provided  before 
herein  to  determine  any  award  upon 
which  the  previous  commissioners 
failed  to  agree. 

The  report  of  said  commissioners 
shall  also  state  the  number  of 
days ,  or  portions  thereof ,  con- 


Repeal  . 
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sumed  by  the  commissioners  in 
performance  of  their  duties  as 
prescribed  herein. 


93-9915.  (9947)  Appeal  from 
assessment  of  commissioners.  An 
appeal  from  any  assessment  made 
by  the  commissioners  may  be  taken 
and  prosecuted  in  the  court  where 
the  report  of  said  commissioners 
is  filed  by  any  party  interested. 
Such  appeal  must  be  taken  within 
the  period  of  thirty  (30)  days 
after  the  service  of  notice  of 
such  appeal  upon  the  opposing 
party  or  his  attorney  in  such 
proceedings  and  the  filing  of 
the  same  in  the  district  court 
wherein  the  action  is  pending, 
and  the  same  shall  be  brought  on 
for  trial  upon  the  same  notice 
and  in  the  same  manner  as  other 
civil  actions,  and  unless  a  jury 
shall  be  waived  by  the  consent 
of  all  parties  to  such  appeal, 
the  same  shall  be  tried  by  jury, 
and  the  amount  to  which  appel- 
lant may  be  entitled,  by  reason 
of  the  appropriation  of  his 
property,  shall  be  reassessed 
upon  the  same  principle  as  here- 
inbefore prescribed  for  the 
assessment  of  such  amount  by 
commissioners;  upon  any  verdict 
or  assessment  by  commissioners 
becoming  final,  judgment  shall 
be  entered  declaring  that  upon 
payment  of  such  verdict  or 
assessment,  together  with  the 
interests  and  costs  allowed  by 
law,  if  any,  the  right  to  con- 
struct and  maintain  the  highway, 
railroad,  or  other  public  work  or 
improvement,  and  to  take,  use, 
and  appropriate  the  property  de- 
scribed in  such  verdict  or  assess- 
ment, for  the  uses  and  purposes 
for  which  said  land  has  been  con- 
demned, shall,  as  against  the  par- 
ties interested  in  such  verdict  or 
assessment,  be  and  remain  in  the 
plaintiff  and  his  or  its  heirs. 


9  3-9915.  Appeal  from  finding  of 
compensation. 

(1)  An  appeal  to  a  jury  trial 
from  the  finding  in  the  prelim- 
inary condemnation  order  of  the 
amount  of  compensation  due  each 
defendant  may  be  taken  by  any 
party  affected  thereby.  Notice 
of  the  appeal  must  be  served  on 
the  opposing  party  within  thir- 
ty (30)  days  after  service  of 
the  preliminary  condemnation 
order  upon  the  appellant. 

(2)  Compensation  shall  be  de- 
termined by  the  jury  upon  the 
same  principles  as  prescribed 
for  determination  thereof  by 
the  court. 

(3)  If  no  appeal  is  taken 
within  the  time  limited  by  or 
against  a  party,  final  judgment 
shall  be  entered  against  each 
such  party  upon  motion  of  the 
plaintiff.  Notice  of  the  entry 
of  judgment  shall  be  served  upon 
each  party  affected  thereby. 

(4)  No  appeal  to  a  jury  trial 
may  be  taken  from  any  other  find- 
ing of  the  preliminary  condemna- 
tion order. 
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successors  or  assigns  forever. 
In  case  the  party  appealing  from 
the  award  of  the  commissioners 
in  any  proceeding,  as  aforesaid, 
shall  not  succeed  in  changing  to 
his  advantage  the  amount  finally 
awarded  in  such  proceeding,  he 
shall  not  recover  the  costs  of 
such  appeal,  but  all  the  costs 
of  the  appellee  upon  such  ap- 
peal shall  be  taxed  against  and 
recovered  from  the  appellant; 
provided,  that  upon  the  trial  of 
such  appeal,  the  plaintiff  may 
contest  the  right  of  any  party 
or  parties  thereto  to  any  of  the 
property  mentioned  and  set  forth 
or  involved  in  such  appeal,  which 
was  located  after  the  preliminary 
survey  of  any  such  highway  or 
railroad,  seeking  to  condemn  its 
right  of  way  under  and  pursuant 
to  the  provisions  of  this  act; 
provided  such  condemnation  pro- 
ceedings are  begun  within  one 
year  after  such  preliminary  sur- 
vey. 


New  section.  See  present  section 
93-9920. 


9  3-9915.1.  Deposit  and  withdrawal 
of  compensation;  bonds. 

(1)  Neither  the  deposit  by  the 
plaintiff  of  the  amount  of  com- 
pensation found  by  the  court  and 
recited  in  the  preliminary  con- 
demnation order  nor  the  withdraw- 
al by  the  defendant  of  all  or 
any  part  of  the  amount  so  deposi- 
ted shall  prevent  an  appeal  to  a 
jury  trial  on  the  issues  of  com- 
pensation. 

(2)  A  defendant  may  demand  and 
receive  upon  order  of  the  court 
all  or  any  part  of  the  amount 
paid  into  court  for  him  at  any 
time  prior  to  termination  of  the 
proceedings.  If  more  than  seven- 
ty-five percent  (75%)  of  the 
amount  is  withdrawn,  the  defend- 
ant shall  give  a  bond  to  be 
approved  by  the  court,  condi- 
tioned upon  payment  of  any  judg- 
ment taken  against  him  under  the 
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provisions  of  the  next  subsec- 
tion. 

(3)  If  the  amount  withdrawn  is 
greater  than  the  amount  assessed 
at  any  subsequent  proceeding, 
the  plaintiff  shall  have  judg- 
ment in  such  proceeding  against 
the  defendant  for  the  excess 
withdrawn,  with  interest  from 
the  date  of  entry  of  final  judg- 
ment until  the  excess  is  tender- 
ed or  paid. 

(4)  If  an  appeal  to  a  jury 
trial  is  taken  by  either  party, 
the  court  may,  in  its  discretion, 
require  the  plaintiff  to  give  a 
bond  to  be  approved  by  the 
court,  conditioned  upon  payment 
of  any  additional  compensation 
and  costs  in  excess  of  the 
amount  deposited  which  may  be 
awarded  to  the  defendant. 


93-9916.  (9948)  New  proceedings 
to  cure  defective  title.  If  the 
title  attempted  to  be  acquired 
is  found  to  be  defective  from 
any  cause,  the  plaintiff  may 
again  institute  proceedings  to 
acquire  the  same,  as  in  this 
chapter  prescribed. 


Repeal . 


93-9917.  (9949)  Payment  of  dam- 
ages or  deposit  of  bond  therefor. 
The  plaintiff  must,  within  thir- 
ty days  after  final  judgment, 
pay  the  sum  of  money  assessed; 
but  may,  at  the  time  of  or  be- 
fore the  payment,  elect  to  build 
the  fences  and  cattle  guards , 
and,  if  he  so  elect,  shall  exe- 
cute to  the  defendant  a  bond, 
with  sureties  to  be  approved  by 
the  court,  in  double  the  assess- 
ed cost  of  the  same,  to  build 
such  fences  and  cattle  guards 
within  eight  months  from  the 
time  the  railroad  is  built  on 
the  land  taken,  and,  if  such 
bond  be  given,  need  not  pay  the 
cost  of  such  fences  and  cattle 


93-9917.  Payment  of  compensation; 
bond  for  construction  of  fences 
and  cattle  guards . 

(1)  The  plaintiff  shall  pay 
the  compensation  assessed  within 
thirty  (30)  days  after  entry  of 
final  judgment. 

(2)  Payment  may  be  made  to  the 
defendants  entitled  thereto  or 
paid  into  court  for  distribution 
to  them. 

(3)  If  payment  is  not  made  or 
paid  into  court  within  the  time 
limited,  the  defendant  may  have 
execution,  as  in  civil  cases.  If 
the  money  cannot  be  made  on  exe- 
cution, the  court  shall  set  aside 
the  entire  proceedings  and  re- 
store possession  of  the  property 
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guards .  In  an  action  on  such 
bond,  the  plaintiff  may  recover 
reasonable  attorney's  fees. 


to  the  defendants  entitled 
thereto. 

(4)  In  lieu  of  payment  of  the 
costs  of  building  fences  and 
cattle  guards  on  property  taken 
for  railroad  purposes,  the 
plaintiff  may  give  a  bond,  to  be 
approved  by  the  court,  in  double 
the  amount  of  the  assessed  cost 
thereof.  The  bond  shall  be  con- 
ditioned on  the  construction  of 
the  fences  and  cattle  guards 
within  eight  (8)  months  after 
the  railroad  is  built  on  the  land 
taken.  The  defendant  in  the  con- 
demnation action  may  recover 
reasonable  attorney's  fees  in  an 
action  on  the  bond. 


93-9918.  (9950)  Damages — to  whom 
paid.  Payment  may  be  made  to  the 
defendants  entitled  thereto,  or 
the  money  may  be  deposited  in 
court  for  the  defendants ,  and  be 
distributed  to  those  entitled 
thereto.  If  the  money  be  not  so 
paid  or  deposited,  the  defend- 
ants may  have  execution  as  in 
civil  cases;  and  if  the  money 
cannot  be  made  on  execution,  the 
court  or  judge,  upon  a  showing 
to  that  effect,  must  set  aside 
and  annul  the  entire  proceed- 
ings, and  restore  possession  of 
the  property  to  the  defendant, 
if  possession  has  been  taken  by 
the  plaintiff. 


Included  in  proposed  amendment 
to  section  93-9917. 


93-9919.  (9951)  Final  order  of 
condemnation- -what  to  contain — 
when  filed,  title  vests.  When 
payments  have  been  made  and  the 
bond  given,  if  the  plaintiff  e- 
lects  to  give  one,  as  required 
by  the  last  two  sections,  the 
court  or  judge  must  make  a  final 
order  of  condemnation,  which 
must  describe  the  property  con- 
demned, and  the  purposes  of  such 
condemnation.  A  copy  of  the  or- 
der must  be  filed  in  the  office 


9  3-9  919.  Final  order  of  condemna- 
tion; contents;  vesting  of  title. 

(1)  When  compensation  has  been 
made,  or  paid  into  court,  and 
the  bond,  if  any,  for  construc- 
tion of  fences  and  cattle  guards 
given,  the  court  must  make  a 
final  order  of  condemnation. 

(2)  The  final  order  shall  de- 
scribe the  interest  condemned 
and  the  use  for  which  it  has  been 
taken. 

(3)  A  copy  of  the  final  order 
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of  the  county  clerk,  and  there- 
upon the  property  described 
therein  shall  vest  in  the  plain- 
tiff for  the  purposes  therein 
specified. 


shall  be  filed  in  the  office  of 
the  county  clerk  of  the  county 
in  which  the  property  is  loca- 
ted. Upon  such  filing,  title 
to  the  interest  described  there- 
in shall  vest  in  the  plaintiff. 

(4)  The  final  order  has  the 
effect  of  a  judgment  in  rem. 


New  section. 


I 


93-9919.1.  Effect  of  vesting  of 
title.  Upon  vesting  of  title  to 
any  property  in  the  plaintiff, 
all  the  right,  title  and  inter- 
est of  all  persons  having  an 
interest  therein  or  lien  there- 
upon shall  be  divested,  and 
such  persons  thereafter  shall 
be  entitled  only  to  receive 
compensation  for  such  interest. 


New  section, 


9  3-9919.2.  Effect  of  payment 
into  court;  disbursement. 

(1)  The  payment  into  court  by 
the  plaintiff  of  the  amount  of 
the  judgment,  or  the  amount 
found  in  the  preliminary  condem- 
nation order,  is  a  payment  or 
deposit  of  money  for  the  use  of 
the  persons  entitled  thereto. 

(2)  Any  such  payment  shall  be 
as  valid  as  if  made  by  the  plain- 
tiff directly  to  the  person  en- 
titled thereto,  or  in  the  case 
of  a  person  under  legal  disabili- 
ty, as  if  made  to  his  guardian, 
whether  or  not: 

(a)  Such  person  or  his 
whereabouts  is  unknown. 

(b)  Such  person  is  under 
a  legal  disability. 

(c)  There  are  adverse  or 
conflicting  claims  to 
such  awards . 


New  section, 


9  3-9919.3.  Action  to  recover 
award  paid  to  wrong  person.  If 
an  award  is  paid  to  a  person  not 
entitled  thereto,  the  sole  re- 
course of  the  person  entitled  to 
the  award  is  against  the  person 
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to  whom  it  has  been  paid.  In 
such  event,  the  person  entitled 
to  the  award  may  bring  an  ac- 
tion to  recover  the  award  as 
money  had  and  received  to  his 
use  by  the  person  to  whom  the 
award  was  paid. 


93-9920.  (9952)  Putting  plain- 
tiff in  possession.  At  any  time 
after  the  filing  of  the  prelim- 
inary condemnation  order  or 
after  the  report  and  assessment 
of  the  commissioners  have  been 
made  and  filed  in  the  court,  and 
either  before  or  after  appeal 
from  such  assessment,  or  from 
any  other  order  or  judgment  in 
the  proceedings ,  the  court  or  any 
judge  thereof  at  chambers ,  upon 
application  of  the  plaintiff, 
shall  have  power  to  make  an  order 
that  upon  payment  into  court  for 
the  defendant  entitled  thereto 
of  the  amount  of  compensation 
claimed  by  the  defendant  in  his 
answer  or  the  amount  assessed, 
either  by  the  commissioners  or 
by  the  jury,  as  the  case  may  be, 
the  plaintiff  is  authorized,  if 
already  in  possession  of  the 
property  of  such  defendant 
sought  to  be  appropriated,  to 
continue  in  such  possession;  or, 
if  not  in  possession,  that  the 
plaintiff  be  authorized  to  take 
possession  of  such  property  and 
use  and  possess  the  same  during 
the  pendency  and  until  the  final 
conclusion  of  the  proceedings  and 
litigation,  and  that  all  actions 
and  proceedings  against  the 
plaintiff  on  account  thereof  be 
stayed  until  such  time;  provided, 
however,  that  where  an  appeal  is 
taken  by  such  defendant,  the  court 
or  judge  may,  in  its  or  his  dis- 
cretion, require  the  plaintiff, 
before  continuing  or  taking  such 
possession,  in  addition  to  paying 
into  court  the  amount  assessed,  to 
give  bond  or  undertaking,  with  suf- 


Repeal.  See  study  proposal  sec- 
tion 93-9915.1. 
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ficient  sureties,  to  be  approved 
by  the  judge  and  to  be  m  such 
sum  as  the  court  or  judge  may 
direct,  conditioned  to  pay  the 
defendant  any  additional  damages 
and  costs  over  and  above  the 
amount  assessed,  which  it  may 
finally  be  determined  that  defend- 
ant is  entitled  to  for  the  appro- 
priation of  the  property,  and  all 
damages  which  defendant  may  sus- 
tain if  for  any  cause  such  prop- 
erty shall  not  be  finally  taken 
for  public  uses. 

The  amount  assessed  by  the  com- 
missioners, or  by  the  jury  on  appeal, 
as  the  case  may  be,  shall  be  taken 
and  considered,  for  the  purposes  of 
this  section,  until  reassessed  or 
changed  in  the  further  proceedings , 
as  just  compensation  for  the  prop- 
erty appropriated;  but  the  plaintiff, 
by  payment  into  court  of  the  amount 
claimed  in  the  answer  or  the  amount 
assessed,  or  by  giving  security  as 
above  provided,  shall  not  be  thereby 
prevented  or  precluded  from  appeal- 
ing such  assessment,  but  may  appeal 
in  the  same  manner  and  with  the 
same  effect  as  if  no  money  had  been 
deposited  or  security  given;  and  in 
all  cases  where  the  plaintiff 
deposits  the  amount  of  the  assess- 
ment and  continues  in  possession,  or 
takes  possession  of  the  property,  as 
herein  provided,  the  defendant 
entitled  thereto,  if  there  be  no 
dispute  as  to  the  ownership  of  the 
property,  may  at  any  time  demand 
and  receive  upon  order  of  the  court, 
all  or  any  part  of  the  money  so 
deposited,  and  shall  not  by  such 
demand  or  receipt  be  barred  or  pre- 
cluded from  his  right  of  appeal 
from  such  assessment,  but  may,  not- 
withstanding, take  and  prosecute 
his  appeal  from  such  assessment;  pro- 
vided, that  if  the  amount  of  such 
assessment  is  finally  reduced  on 
appeal  by  either  party,  such  defend- 
ant who  has  received  all  or  any  part 
of  the  amount  deposited  shall  be 
liable  to  the  plaintiff  for  any  ex- 
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cess  of  the  amount  so  received 
by  him  over  the  amount  finally 
assessed,  with  legal  interest  on 
such  excess  from  the  time  such 
defendant  received  the  money  de- 
posited, and  the  same  may  be 
recovered  by  action;  and,  pro- 
vided, further,  that  upon  any 
appeal  from  assessment  by  the 
commissioners  to  a  Jury,  the  jury 
may  find  a  less  as  well  as  an 
equal  or  greater  amount  than  that 
assessed  by  the  commissioners; 
and  provided,  further,  that  the 
court  shall  not  order  the  delivery 
to  any  defendant  of  more  than 
seventy-five  (75)  per  cent  of 
the  money  deposited  on  his  ac- 
count except  upon  posting  of 
bond  by  such  defendant  equal  to 
the  amount  in  excess  of  seventy- 
five  (75)  per  cent,  with  sure- 
ties to  be  approved  by  the  court; 
to  repay  to  the  plaintiff  such 
amounts  withdrawn  as  are  in  ex- 
cess of  his  final  award  in  the 
proceedings . 


93-9921.  (9953)  Costs,  allowance 
and  apportionment  of.  Costs  may 
be  allowed  or  not,  and,  if  allow- 
ed, may  be  apportioned  between 
the  parties  on  the  same  or  ad- 
verse sides,  in  the  discretion 
of  the  court. 


93-9921.  Costs.  Costs  may  be  al- 
lowed or  not,  and  may  be  appor- 
tioned among  the  parties  on  the 
same  or  adverse  sides,  in  the 
discretion  of  the  court,  except 
that: 

(1)  Costs  of  appeal  to  a  jury 
trial  shall  be  taxed  against  the 
appellant  unless  he  succeeds  in 
changing  the  amount  of  compen- 
tion  finally  awarded  to  his 
advantage . 

(2)  Costs  and  disbursements, 
including  necessary  expenses 
incurred  in  preparing  for  trial, 
shall  be  awarded  the  defendant 
if  the  proceedings  are  dismiss- 
ed, abandoned  or  set  aside  prior 
to  issuance  of  the  final  order 
of  condemnation. 


93-9922.  (9954)  Rules  of  prac- 
tice. Except  as  otherwise  pro- 


9  3-99  22.  Rules  of  procedure.  Ex- 
cept as  otherwise  provided  in 
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vided  in  this  chapter,  the  pro- 
visions of  sections  93-2301  to 
93-8717  are  applicable  to  and 
constitute  the  rules  of  prac- 
tice in  the  proceedings  men- 
tioned in  this  chapter. 


this  chapter,  the  provisions 
of  title  93,  Revised  Codes  of 
Montana  19  47,  including  the 
Montana  Rules  of  Civil  Proce- 
dure, govern  condemnation  pro- 
ceedings . 


93-9923.  (9955)  Private  roads. 
Private  roads  may  be  opened  in 
the  manner  prescribed  by  this 
chapter,  but  in  every  case  the 
necessity  of  the  road,  and  the 
amount  of  all  damage  to  be  sus- 
tained by  the  opening  thereof, 
shall  be  first  determined  by  a 
jury,  and  such  amount,  together 
with  the  expenses  of  the  pro- 
ceeding, shall  be  paid  by  the 
person  to  be  benefited. 


93-9923.  Private  roads.  Private 
roads  may  be  opened  in  the  man- 
ner prescribed  by  this  chapter, 
but  in  every  case  the  necessity 
of  the  road,  and  the  amount  of 
all  damage  to  be  sustained  by 
the  opening  thereof,  shall  be 
first  determined  by  a  jury,  and 
such  amount,  together  with  the 
expenses  of  the  proceeding, 
shall  be  paid  by  the  person  to 
be  benefited. 


93-9924.  (9956)  Exceptions. 
Nothing  in  this  code  must  be 
construed  to  abrogate  or  repeal 
any  statute  providing  for  the 
taking  of  property  in  any  city, 
town,  or  county  for  road  or 
street  purposes. 


93-9924.  Application.  Except  for 
inconsistent  special  provisions, 
the  provisions  of  this  chapter 
govern  all  proceedings  in  emi- 
nent domain. 


93-9925.  (9957)  Temporary  logging 
roads .  In  the  event  that  tem- 
porary roads  for  logging  purposes 
or  grounds  for  banking  purposes 
are  opened  or  taken,  the  same 
shall  include  only  the  temporary 
right  to  use  the  same,  and  the 
order  of  condemnation  for  said 
road  shall  fix  the  length  of 
time  and  the  date  from  which  such 
road  shall  be  opened  or  land 
shall  be  used,  and  at  the  expira- 
tion of  said  period  so  fixed,  the 
right  to  use  said  road  or  land 
shall  cease,  and  the  use  of  said 
land  shall  revert  to  the  party 
from  whom  the  same  is  taken,  or 
to  his  legal  successor  in  inter- 
est; provided,  that  no  lands  or 
grounds  shall  be  taken  for  such 
temporary  logging  roads  or  bank- 
ing grounds  for  a  period  of  time 


9  3-9925.  Temporary  logging  roads 
and  banking  grounds . 

(1)  Easements  for  temporary 
logging  roads  or  banking  grounds 
may  be  taken  for  a  term  not  ex- 
ceeding five  (5)  years.  At  the 
expiration  of  the  term,  the 
easement  is  extinguished. 

(2)  The  amount  of  compensation 
for  the  taking  shall  be  deter- 
mined separately  for  each  calen- 
dar year  or  fraction  thereof. 
The  initial  payment  of  compen- 
sation shall  be  made  before  pos- 
session is  taken,  and  shall  be 
the  amount  assessed  for  the  re- 
mainder of  the  calendar  year  in 
which  the  payment  is  made. 
Thereafter,  compensation  for 
the  ensuing  year  or  fraction 
thereof  shall  be  paid  annually 
on  or  before  the  first  day  of 
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longer  than  five  years ,  and  when 
taken  for  a  period  of  time  ex- 
ceeding one  year,  the  amount  of 
damage  for  such  year  shall  be 
fixed  separately,  and  the  amount 
fixed  for  each  particular  year 
must  be  paid  on  or  before  the 
first  day  of  January  in  each  year; 
and  in  the  event  the  amount  so 
fixed  for  any  one  year  is  not 
paid  as  herein  specified,  then 
and  in  that  event  the  use  of 
such  lands  shall  revert  to  the 
party  from  whom  the  same  is 
taken,  or  to  his  successor  in 
interest. 


January.  If  an  annual  payment  is 
not  made,  the  easement  is  ex- 
tinguished at  midnight  on  the 
first  day  of  January  of  the  year 
in  which  the  payment  is  due . 

(3)  The  preliminary  condemna- 
tion order  shall  fix  the  date 
for  the  initial  payment  of  com- 
pensation. If  payment  is  not 
made  on  or  before  that  date,  the 
proceedings  shall  be  dismissed 
upon  motion  of  the  defendant. 
When  the  initial  payment  has 
been  made,  the  court  shall  forth- 
with issue  a  final  condemnation 
order  fixing  the  beginning  and 
expiration  dates  of  the  easement. 


93-9926.  (9958)  Damages  to  be 
paid  before  land  can  be  used. 
In  any  suit  for  the  opening 
of  any  temporary  logging  road 
or  for  the  use  of  any  ground 
or  land  for  banking  purposes , 
the  court  shall  not  finally 
order  the  opening  of  such 
road,  nor  the  right  to  use 
such  land  or  ground,  until 
the  amount  assessed  as  damages 
has  been  paid  into  court  for 
the  benefit  of  the  party  or 
parties  owning  or  holding 
such  land;  and  in  the  event 
that  any  such  land  is  occu- 
pied by  a  lessee,  such  les- 
see shall  be  made  a  party  to 
the  suit,  and  the  final  decree 
of  the  court  shall  apportion 
the  amount  of  compensation 
received  between  the  lessee 
and  the  owner  of  such  lands , 
such  decree  being  subject  to 
the  right  of  appeal  of  any 
party  in  interest. 


Repeal . 


New  section.  See  section  9  3- 
9905. 


93-9927.  Appeal  to  supreme  court. 
Any  party  to  the  proceedings  can 
appeal  to  the  supreme  court  of 
Montana  from  any  finding  or 
judgment  made  or  rendered  under 
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this  chapter,  as  in  other  cases. 
Such  appeal  does  not  stay  any 
further  proceedings  under  this 
chapter,  except  that  the  dist- 
rict court  on  motion  or  ex  par- 
te may  grant  a  stay  for  such 
period  of  time  and  under  such 
conditions  as  the  court  deems 
proper. 

New  section.  93-9928.  Abandonment.   At  any 

time  prior  to  issuance  of  the 
final  order  of  condemnation, 
the  plaintiff  may  abandon  the 
proceedings  by  filing  a  notice 
or  stipulation  of  dismissal. 
Failure  to  pay  the  compensa- 
tion assessed  within  the  time 
limited  constitutes  an  im- 
plied abandonment  of  the  pro- 
ceedings ,  and  any  defendant 
may  move  for  dismissal  there- 
of on  that  ground. 
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SECTION  93-9901 

Section  93-9901,  R.C.M.  1947,  should  be  amended  to  read 
as  follows : 

"93-9901.  Eminent  domain  defined.   Eminent  domain 

is  the  power  of  the  state  to  take  property  for 

public  use.   This  power  may  be  exercised  in  the 

manner  provided  in  this  chapter." 

The  amendment  proposes  substitution  of  "power"  for  "right" 
in  each  place  the  word  occurs.   Similar  wording  is  found  in 
§§32-2203(14)  and  32-3904,  R.C.M.  1947,  and  doubtless  in  other 
sections  not  yet  noted. 

The  reason  for  the  change  was  pointed  out  by  Perry  W.  Mor- 
ton, Assistant  Attorney  General  of  the  United  States,  at  the 
Second  Annual  Institute  on  Eminent  Domain  conducted  in  19  60  by 
the  Southwestern  Legal  Foundation: 

"While  the  words  'right'  and  'power'  are  used  quite 
interchangeably  today  in  referring  to  eminent  domain, 
I  suggest  that  our  thoughts  will  be  more  accurate  if 
we  employ  the  word  'power.'   Thus  we  avoid  the  fal- 
lacy of  some  of  the  early  writers  who  conceived  that 
eminent  domain  is  merely  some  kind  of  a  right  reserv- 
ed by  the  sovereign  out  of  the  sovereign's  original 
ownership  of  all  lands." 

In  Nichols  on  Eminent  Domain,  3d  edition,  eminent  domain 

is  defined  as  a  "power"  in  §1.11,  and  the  sections  following 

note  the  reason  given  by  Mr.  Morton.   Nichols  concludes  that 

it  is  not  generally  considered  to  be  a  property  right  or  the 

exercise  of  an  ultimate  ownership  in  the  soil.   In  Kohl  et  al. 

V.  United  States,  91  U.  S.  36  7,  371  the  court  referred  to  the 

"right"  of  eminent  domain  in  the  states,  but  described  it  as  a 
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right  distinct  from  and  paramount  to  the  right  of  ultimate 

ownership,  independent  of  the  tenure  by  which  lands  are  held. 

No  Montana  cases  in  point  have  been  found. 

An  example  of  the  contrasting  view  is  found  in  Beekman  v. 

Saratoga  &  S.  R.  Co.,  3  Paige  45,  22  Am.  Dec.  679: 

"Eminent  domain  is  the  highest  and  most  exact  idea 
of  property  remaining  in  the  government  or  in  the 
people  in  their  sovereign  capacity.   It  gives  a 
right  to  resume  the  possession  of  the  property  in 
the  manner  directed  by  the  constitution  and  the 
laws  of  the  state,  whenever  the  public  interest 
requires  it."   (Emphasis  supplied.) 

If  ownership  of  land  in  Montana  is  allodial,  and  if  the 
distinction  between  "right"  and  "power"  has  not  been  erased  by 
indiscriminate  usage,  "power"  would  better  serve  the  interest 
of  precision  in  our  statutes. 

The  word  "private"  suggests  that  the  statute  excludes 
public  property  from  its  operation.   Under  §32-2006,  R.C.M. 
19  47,  however,  private  or  public  property  may  be  taken  by 
condemnation  for  controlled  access  highways. 

The  amendment  would  eliminate  the  conflict  between  these 
sections,  and  a  further  conflict  of  §32-2006  with  §93-9904. 
The  latter  defines  private  property  as  including:   "Lands 
belonging  to  this  state,  or  to  any  county,  city,  or  town,  not 
appropriated  to  some  public  use."   If  either  public  or  private 
property  may  be  taken,  as  under  the  proposed  amendment,  the 
definition  of  private  property  is  indifferent  in  determining 
the  availability  of  the  power  to  condemn. 

However,  the  change  reaches  beyond  controlled  access 
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highways  to  other  public  uses.   In  effect,  it  implies  a  policy 
that  no  property  taken  for  a  public  use  shall  be  immune  from 
a  subsequent  taking  for  a  higher  or  more  necessary  public  use. 
See  §11-3908,  R.C.M.  1947,  relating  to  urban  renewal,  which 
now  makes  such  provision.   Thus,  a  school  district  might 
condemn  a  site  for  a  new  building  in  a  city  park,  or  the  state 
might  condemn  county  land  for  a  use  other  than  a  controlled 
access  highway.   All  public  uses  would  be  put  on  the  same 
footing  by  the  amendment.   Each  would  compete  with  others  on 
the  basis  of  the  character  and  necessity  of  the  use.   The 
power  would  not  depend  upon  an  accident  of  state,  county  or 
municipal  ownership,  but  upon  the  merits  of  the  proposed 
superseding  public  use  according  to  the  current  needs  of 
society.   This  aspect,  however,  should  be  discussed  in  connec- 
tion with  the  statutes  granting  priority  to  uses  on  the  basis 
of  comparative  necessity. 

SECTION  93-9902 

This  comment  contains  a  draft  of  two  alternative  amendments 
to  §93-9902,  R.C.M.  1947,  defining  public  uses,  and  a  discussion 
of  the  content  of  each.   The  first  amendment  is  annotated  to 
case  law,  with  primary  emphasis  on  Montana  cases,  and  secondary 
emphasis  on  California  and  other  cases.   There  is  also  included 
a  table  correlating  the  code  sections  noted  in  Appendix  A  to 
the  subdivisions  of  the  first  proposed  amendment. 

The  statute  has  been  examined  m  the  light  of  three  general 
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principles: 

(1)  That  the  taking  must  be  for  a  public  use; 

(2)  That  legislative  declarations  of  a  public  use  are 
generally  persuasive;  and 

(3)  That  the  courts  will  rarely  interfere  with  the 
legislative  determination. 

Private  property  may  only  be  taken  for  a  public  use. 
Billings  Sugar  Co.  v.  Fish,  40  Mont.  256,  261,  106  Pac.  565 
(1910).   Property  may  not  be  taken  for  a  private  use  without 
violating  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States.   Komposh  v.  Powers,  75  Mont.  493,  500,  244  Pac. 

298,  aff'd  275  U.S.  504,  72  L.  Ed.  396,  48  S.  Ct.  156  (1926). 

P 

While  these  fundamental  propositions  are  undisputed,  there  has 

been  difficulty  historically  in  determining  what  constitutes  a 

piiblic  use.   There  are  two  principal  theories,  neither  of  which, 

happily,  has  suffered  a  full  logical  extension  of  its  basic 

premise. 

E        The  first  is  that  "public  use"  is  equivalent  to  "use  by 

the  public,"  that  the  property  condemned,  be  it  road,  ditch  or 

park,  must  be  for  the  use  of  the  general  public  in  all  cases. 

Nichols  on  Eminent  Domain,  3d  ed. ,  §7.2(1).   This  narrow  view, 

presently  held  in  a  minority  of  jurisdictions,  could  logically 

be  extended  to  include  uses  of  all  property  which  is  bound  to 

serve  the  public,  such  as  hotels.   Such  extension  has  not  been 

made ,  however . 

The  broader  theory  is  that  "public  use"  can  be  equated 
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with  "public  advantage"  or  "public  benefit."   It  sanctions 
exercise  of  the  power  of  eminent  domain  in  aid  of  activities 
which  are  requisite  for  development  of  the  resources  of  the 
state,  which  create  new  sources  of  wealth  and  employment, 
or  which  promote  the  general  welfare.   "A  public  purpose... 
has  for  its  objective  the  promotion  of  the  general  welfare  of 
all  the  inhabitants  or  residents  of  a  given  political 
division..."   Rutherford  v.  City  of  Great  Falls,  107  Mont.  512, 
517,  86  P. 2d  656  (1939).   See  also  the  concept  of  development 
of  the  natural  resources  of  the  state  in  Butte,  A.  &  P.  Ry .  Co. 
V.  Montana  U.  Ry.  Co.,  16  Mont.  504,  41  Pac.  232,  31  L.R.A.  299 
(189  5) .   The  difference  in  theory  m  Montana  is  important  in 
connection  with  use  of  the  power  of  eminent  domain  by  the  mining 
and  forest  industries. 

Under  the  broad  theory  of  use  as  a  public  benefit,  the 
question  of  what  constitutes  a  public  use  is  often  a  local 
question.   "This  knowledge  and  familiarity  must  have  their  due 
weight  with  the  state  courts  which  are  to  pass  upon  the  question 
of  public  use  in  the  light  of  the  facts  which  surround  the 
subject  in  their  own  state."   Billings  Sugar  Co.  v.  Fish,  40 
Mont.  256,  267,  106  Pac.  565  (1910).   Nichols,  §7.212(1).   As  a 
practical  matter,  the  local  determination  by  the  states  as  to 
what  constitutes  a  public  use  has  been  conclusive.   Nichols 
states  that  the  Supreme  Court  of  the  United  States  has  never 
held  a  use  private  which  the  courts  of  the  state,  with  the 
concurrence  of  the  legislature  or  the  people,  have  declared  to 
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be  public. 

While  a  legislative  declaration  alone  that  a  use  is  a  public 
use  is  not  conclusive,  Komposh  v.  Powers,  supra,  at  page  50  2, 
the  courts  are  reluctant  to  interfere  with  a  legislative 
declaration  in  the  absence  of  a  clear  showing  that  the 
legislature  was  wrong.   The  legislative  finding  is  entitled  to 
great  weight.   Rutherford  v.  City  of  Great  Falls,  supra,  at 
page  517.   The  existence  of  public  interest  when  the  legislature 
speaks  is  well-nigh  conclusive.   Berman  v.  Parker,  348  U.S.  26, 
32,  99  L.Ed.  27,  75  S.  Ct.  98  (1954). 

The  full  scope  of  the  theory  of  public  advantage  as  the 
measure  of  the  right  to  exercise  the  power  has  not  been  realized 
in  Montana.   Although  it  is  exercised  to  aid  industries  such 
as  mining,  such  aid  is  justified  as  being  for  an  industry,  not 
for  individuals .   State  ex  rel.  Butte-Los  Angeles  Mining  Co.  v. 
District  Court,  103  Mont.  30,  37,  60  P . 2d  380  (1936).   But 
public  advantage  is  not  exclusively  determinative  of  the  right 
to  exercise  the  power.   Thus,  the  character  of  a  right  to  use  a 
road,  not  the  extent  to  which  the  right  is  exercised,  determines 
whether  the  use  is  public.   Komposh  v.  Powers,  supra,  at  page 
502.   The  courts  and  the  legislature,  in  theory  at  least,  have 
not  extended  the  concept  of  public  use  to  every  advantage  the 
ptiblic  might  enjoy  from  the  prosperity  of  specific  industries 
or  activities  which  come  into  conflict  with  less  productive  uses 
under  a  theory  of  contribution  to  the  general  welfare. 

The  first  proposed  amendment  proposes  no  new  uses.   It 
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matter  of  scrupulous  nicety  for  a  court  to  allow  a  challenge 

to  a  taking  of  a  quarry  site  for  crushed  stone  on  the  basis 

of  the  present  statute,  such  discrimination  would  not  be 

without  precedent.   In  Howard  v.  Harvard  Congregational  Society, 

223  Mass.  562,  112  N.E.  233  (1916),  it  was  held  that  a  contract 

requiring  a  contractor  to  excavate  all  "soil,  earth  and  stones" 

did  not  oblige  him  to  excavate  a  ledge  of  rock  not  known  to 

him  at  the  time  of  contracting.   The  court  said: 

"The  minute  references  to  'soil,  earth  and 
stones,"  words  which  have  a  somewhat  definite 
significance  in  common  understanding,  excludes 
the  large  mass  or  ridge  of  rock  usually 
referred  to  as  ledge." 

GENERAL  COMMENT 

California  and  Arizona  have  substantially  the  same 
statute  as  Montana.   California  Code  of  Civil  Procedure  §1239; 
Arizona  Revised  Statutes  §12-1113.   Neither  provides  for  open 
pit  mining  or  for  the  underground  storage  of  natural  gas. 
California  provides  in  addition  that  a  fee  simple  may  be  taken 
"for  the  protection  of  water  bearing  lands  from  drought  therefrom 
of  any  character  whatsoever  from  adjacent  lands"  and  for  mutual 
water  systems  if  the  governing  body  determines  that  a  fee  is 
necessary.   A  separate  section  provides  for  airspace  or  air 
easements.   Arizona  provides  for  a  fee  simple  "for  use  in 
connection  with  a  right  of  way"  and  for  irrigating  ditches. 
Also,  a  fourth  classification  is  added,  a  "use  in  the  water  of 
a  stream,  river  or  spring." 

Both  states  merely  provide  that  a  fee  simple  may  be 
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taken  for  certain  uses.   The  same  provision  in  Montana  was 
changed  in  1943  to  allow  for  "such  estate  or  rights  as  may  be 
necessary  up  to  and  including  a  fee  simple...."   The  present 
provision  seems  preferable,  in  that  a  fee  simple  may  not  be 
required  in  all  cases  under  paragraph  1,  yet  the  court  might 
feel  constrained  to  require  that  the  full  designated  estate  be 
taken.   The  question  has  not  been  faced  by  the  courts  of 
either  state,  and  need  not  be  considered  in  Montana. 

SECTION  93-9903.1 

Section  93-9903.1,  R.C.M.  1947,  should  be  repealed.   It 
was  enacted  by  chapter  245,  Laws  of  Montana  19  53,  and  was 
apparently  codified  as  a  part  of  the  eminent  domain  statutes 
only  because  there  was  no  better  place  to  put  it  at  the  time. 

In  19  55,  chapter  259,  Laws  of  Montana  19  55  was  enacted, 
and  §3  thereof,  codified  as  §60-803,  embodies  a  nearly  identical 
provision.   The  comparison  of  the  two  enactments  annexed  to 
this  memorandum  shows  the  similarity  of  the  two  provisions c 

Therefore,  repeal  is  suggested  because  (1)  the  provision 
is  substantially  duplicated  elsewhere,  and  (2)  the  provision  is 
inappropriately  codified  as  a  part  of  the  eminent  domain 
statutes.   Neither  the  court  nor  the  Attorney  General  has  had 
occasion  to  consider  the  relationship  of  these  sections,  or  the 
effect,  if  any,  of  the  1955  enactment  upon  that  of  1953. 
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Comparison  of  93-9903.1  and  60-803,  R.C.M.  1947 


93-9903.1 


The  appropriation  of  any  sand, 
stratum  or  formation  for  use  as 
an  underground  natural  gas 
storage  reservoir  shall  be  with- 
out prejudice  to  the  rights 

of  the  owner  or  owners  of  said 
lands,  or  of  the  oil,  gas  or 
other  mineral  rights  therein, 

to  drill  or  bore  through  the 
sand,  stratum  or  formation  so 
appropriated  for  use  as  an  un- 
derground natural  gas  storage 
reservoir,  in  order  to  explore 
for,  produce,  process,  treat  or 
market  any  oil,  gas  or  other 
minerals  that  might  be  contain- 
ed in  said  lands  above  or  below 
the  sands,  stratum  or  formation 
so  appropriated. 


Any  additional  cost  or  expense 
required  to  be  incurred  in 
order  to  protect  the  underground 
gas  storage  reservoir  against 
pollution  and  the  escape  of  the 
gas  therefrom,  by  reason  of  such 
boring  or  drilling  through  of 
the  sand,  stratum  or  formation 
used  as  such  underground  gas 
storage  reservoir  shall  be  paid 
by  the  persons,  firm  or  corpora- 
tion then  owning  such  under- 
ground gas  storage  reservoir. 


60-803 


The  exercise  of  the  right  of 
eminent  domain  hereby  granted 
shall  be  without  prejudice  to 
the  rights 


of  the  owner  of  said  lands  or  of 
other  rights  or  interests 
therein 

to  drill  or  bore  into  or  through 
the  underground  reservoir  so 
appropriated 


in  such  manner  as  shall  comply 
with  the  orders ,  rules  and  regu- 
lations of  the  commission  issued 
for  the  purpose  of  protecting 
underground  reservoir  against 
pollution  and  against  the  escape 
of  natural  gas  therefrom  and 
shall  be  without  prejudice  to 
the  rights  or  interests  therein 
as  to  all  other  uses  thereof. 
The  additional  cost  of  complying 
with  such  regulations  or  orders 
in  order  to  protect  the  storage 
reservoir  shall  be  paid  by  the 
natural  gas  public  utility. 


SECTION  93-9904 
§93-9904,  R.C.M.  1947,  should  be  amended  to  read  as 
follows : 
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"93-9904.   Property  subject  to  be  taken.   The 
property  which  may  be  taken  under  this  chapter 
is  as  follows: 

(1)  All  real  property  belonging  to  any  person. 

(2)  All  real  property  belonging  to  the  state, 
except  the  fee  in  lands  granted  to  the 
state  for  common  school  purposes,  or  to 
any  county,  city  or  town,  not  appropri- 
ated to  a  public  use. 

(3)  Property  appropriated  to  a  public  use,  if 
taken  for  a  more  necessary  use  or  a  use 
consistent  with  continuance  of  the  use 

to  which  the  property  is  then  applied. 

(4)  Franchises  for  toll  roads,  toll  bridges, 
and  ferries ,  and  all  other  franchises , 

if  taken  for  free  highways,  free  bridges, 
railroads  or  other  more  necessary  public 
use. 

(5)  Rights  of  way  for  all  the  purposes  mentioned 
in  section  9  3-990  2,  and  any  and  all 
structures  thereon. 

(a)  The  lands  held  or  used  in  connection 
therewith  shall  be  siibject  to  be 
connected  with,  crossed,  or  inter- 
sected by  any  other  right  of  way  or 
improvement,  or  structure  thereon. 

(b)  They  shall  also  be  held  subject  to  a 
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limited  use  in  common  with  the  owner 
thereof,  when  necessary, 
(c)   Such  uses,  crossings,  intersections 
and  connections  shall  be  made  in  a 
manner  most  compatible  with  the 
greatest  public  benefit  and  the  least 
private  injury.      ;, 
(6)   All  classes  of  private  property  not 

enumerated  may  be  taken  for  public  use 
when  such  taking  is  authorized  by  law. 

COMMENT 

It  is  now  generally  accepted  that  the  power  of  eminent 
domain  is  an  attribute  of  sovereignty  which  springs  into  being 
upon  creation  of  the  state  and  endures  as  long  as  the  state. 
Nichols,  §1.14,  1.14(2);  State  v.  Aitchison,  96  Mont.  335,  30 
P. 2d  805,  807  (1934).   From  that  it  follows  that  the  eminent 
domain  provision  in  our  constitution  is  a  limitation,  not  a 
grant  of  the  power.   If  it  were  a  grant,  the  state  could  take 
only  private  property  for  public  use  upon  just  compensation 
being  made,  since  that  would  be  the  only  power  granted.   As  a 
limitation,  however,  it  does  not  confine  the  state  to  a  taking 
of  private  property.   Rather,  it  imposes  a  condition  upon  the 
exercise  of  a  power  which  it  neither  creates  nor  defines — that 
when  private  property  is  taken,  compensation  must  be  made. 

At  first,  it  was  not  realized  that  the  constitutional 
provisions  were  limitations.   10  R.C.L.,  §24.   The  resultant 
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confusion  of  a  limitation  on  the  exercise  of  the  power  with  a 

definition  of  the  power  may  account  in  part  for  the  statute 

under  consideration,  which  defines  private  property  as,  inter 

alia,  property  appropriated  to  public  use.   One  might  venture 

that  courts  and  legislatures,  finding  themselves  limited  by 

the  theory  of  a  constitutional  grant  to  a  taking  of  private 

property  in  situations  requiring  a  taking  of  public  property 

(in  its  commonly  accepted  meaning) ,  simply  converted  public 

property  to  private  property  by  judicial  or  parliamentary 

magic. 

Thus,  there  has  evolved  a  circular  formula:   Eminent 

domain  is  the  power  of  the  state  to  take  private  property  for 

public  use.   The  state  may  take  property  of  the  state  or  other 

political  entities,  or  property  devoted  to  a  public  use  by 

private  individuals.   Therefore,  such  property  is  private 

property,  since  the  state  may  take  it.   This  formula  is  latent 

in  a  recent  California  decision.  City  of  Beaumont  v.  Beaumont 

Irrigation  District,  46  Cal.  Rptr .  465,  405  P . 2d  377,  379 

(1965): 

"It  appears  from  a  reading  of  the  sections  of 
the  Code  of  Civil  Procedure  relating  to  eminent 
domain  that  the  words  'private  property'  as 
used  in  section  1241  do  not  have  the  meaning 
attributed  to  them  by  the  city.   On  the  contrary, 
the  term  is  used  to  refer  to  property  owned  by 
public  agencies  as  well  as  that  owned  by 
private  persons  or  corporations.   For  example, 
sections  [sic]  1237  defines  eminent  domain  as 
' the  right  of  the  people  or  Government  to  take 
private  property  for  public  use,'  (Italics 
added.)   Obviously,  if  the  words  'private 
property'  as  used  in  this  section  were  to  be 
given  their  ordinary  meaning,  the  taking  of 
property  owned  by  a  public  agency  would  not 
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come  within  the  definition.   (See  fn.  1, 
ante,  for  two  recent  cases  in  which  public 
property  owned  by  one  public  entity  has  been 
condemned  by  another.)   Also  pertinent  is 
section  1240,  which  enumerates  the  classes 
of  property  that  may  be  taken:   'The  private 
'  property  which  may  be  taken  includes  *  *  *. ' 

(Italics  added.) " 

The  federal  view  is  substantially  the  same.   Whatever 

can  be  taken  under  the  Fifth  Amendment  is  private  property: 

"All  condemnations  by  the  United  States  are 
primarily  controlled  by  the  Fifth  Amendment. 
'  While  the  amendment  reads  that  ' private 

I  property  cannot  be  taken  for  public  use, 

1  without  just  compensation'  (italics  added) , 

r  yet  'private, '  as  thus  used,  includes  property 

r'  which  is  ordinarily  regarded  as  public 

i  property--such  as  that  held  for  public  uses 

j  by  a  state. ..." 

I        United  States  v.  Wheeler  Township,  66  F.2d  977,  982  (1933). 

Perhaps  the  Montana  statutes  go  as  far  as  any  can: 

Section  32-3920,  R.C.M.  1947: 

"The  highway  authorities  of  the  state... 
may  acquire  private  or  public  property. . . 
;  for  controlled  access  highways .... [such 

property]  may  be  acquired  by . . . condemna- 
-       tion . . . . " 

Section  32-2203(9),  R.C  M.  1947: 

"(9)  'Condemnation'  --  Taking  by 
exercise  of  the  right  of  eminent 
I  domain , " 


Section  32-2203(14),  R.C.M.  1947: 

"(14)  'Eminent  domain'  —  The  right 
of  the  state  to  take  private 
property  for  public  use." 

Ergo,  public  property  is  private  property.   Rather  than  leave 

the  courts  in  this  position,  if  a  case  should  arise,  it  might  be 

better  to  amend  this  latter  section  by  elimination  of  "private," 
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and  provide  only  that  "property"  may  be  taken.   Such  provision 

is,  of  course,  consistent  with  the  amendment  proposed  for 

§93-9901  in  a  prior  memorandum. 

All  this  brings  up  the  question  of  whether  a  taking  of 

public  property  is  the  exercise  of  the  power  of  eminent  domain, 

or  whether  some  unanalyzed  power  is  acting.   One  solution,  as 

seen  above,  has  been  to  transmute  piiblic  into  private  property. 

Judge  Cooley's  solution  is  far  more  satisfactory.   He  defined 

the  power  as : 

"...the  rightful  authority,  which  exists  in 
every  sovereignty,  to  control  and  regulate 
those  rights  of  a  public  nature  which  pertain 
to  its  citizens  in  common,  and  to  appropriate 
and  control  individual  property  for  the  public 
benefit,  as  the  public  safety,  necessity, 
convenience  or  welfare  may  demand." 

Cooley's  Constitutional  Limitations,  8th  ed.  (1927)  p.  1110, 

An  old  case,  apparently  decided  about  180  3,  defines  the  power 

in  this  way: 

"The  right  belonging  to  the  society,  or  to 
the  sovereign,  of  disposing  in  cases  of 
necessity,  and  for  the  public  safety,  of 
all  the  wealth  contained  in  the  state 
is  called  the  'eminent  domain.'  *  *  * 
If  a  nation  disposes  of  the  public  property, 
in  virtue  of  his  [sicj  eminent  domain,  the 
alienation  is  valid.   When  he  [sic]  disposes 
in  like  manner,  in  cases  of  necessity,  of 
the  possessions  of  a  community  or  an 
individual,  the  alienation  will  be  valid; 
but  justice  demands  that  this  community 
or  this  individual  be  recompensed." 

Jones  V.  Walker,  2  Paine  688,  Fed.  Cas .  7507  (Circuit  Court, 

Va. ,  date  not  given,  but  reported  with  a  companion  case  decided 

in  180  3) .   These  larger  views  of  the  power  square  with  its 

actual  present  exercise.   Property  devoted  to  public  uses  is 
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taken.   The  property  of  governmental  entities  is_  shifted  from 

use  to  use,  and  from  one  entity  to  another.   Courts  have  avoided 

the  defects  of  the  popular  definitions  of  eminent  domain  by 

expanding  "private  property"  to  include  "public  property." 

While  this  may  be  desirable  to  lay  a  foundation  for  the  payment 

of  compensation,  as,  say,  between  the  state  and  a  municipality, 

it  is  not  necessary  for  an  understanding  of  the  nature  of  the 

power . 

This  view  goes  against  the  definitions  offered  by  the 

major  writers  in  the  field,  Nichols  and  Lewis,  and  against  the 

customary  definition  found  in  countless  cases.   Nichols  does 

not  define  the  power  in  terms  of  private  property,  but 

achieves  the  same  effect  by  treating  it  as  a  non-consensual 

taking  of  property: 

"Eminent  domain  is  the  power  of  the  sovereign 
to  take  property  for  public  use  without  the 
owner's  consent." 

Nichols,  §1.11.   Lewis  limits  the  operation  of  the  power  to 

private  property: 

"Eminent  domain  is  the  right  or  power  of  a 
sovereign  state  to  appropriate  private  property 
to  particular  uses,  for  the  purpose  of 
promoting  the  general  welfare." 

Lewis,  Eminent  Domain,  3d  ed.  (19  09)  §1. 

The  present  §93-9901,  R.C.M.  1947,  defines  the  power  as 

the  right  to  take  private  property  for  public  use.   The  proposed 

amendment  to  that  section  omits  "private,"  making  the  statutory 

definition  compatible  with  the  view  of  the  nature  of  the  power 

expressed  above. 
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The  express  exclusion  of  "the  fee  in  lands  granted  to 

the  state  for  common  school  purposes"  is  declarative  of  the 

holding  in  State  ex  rel.  Galen  v.  District  Courts  42  Mont.  105, 

112  Pac.  706,  706  (1910) : 

"...the  title  in  fee  to  state  common  school 
lands,  granted  by  section  10  of  the  enabling 
act,  cannot  be  acquired  in  condemnation  pro- 
ceedings .  " 

At  page  70  8,  the  court  said: 

"While  it  is  true  that  the  power  of  eminent 
domain  is  one  of  the  inherent  and  inalienable 
rights  of  sovereignty  and  may  ordinarily  be 
exercised  over  all  property  within  the  juris- 
diction of  the  state,  it  is  not  to  be  supposed 
that  this  right  is  so  limitless  as  to  enable 
the  state  to  violate  its  contract  with  the 
federal  government." 

The  latter  quoted  material  was  a  rejection  of  a  decision  of 

the  Idaho  court,  which  had  held  that  such  lands  could  be  taken. 

In  Hollister  v.  State,  9  Idaho  8,  71  Pac.  541,  543  (1903), 

it  was  so  held,  first,  on  the  ground  that  the  power  of  eminent 

domain  is  an  inalienable  right  of  sovereignty,  to  be  exercised 

over  all  the  property  within  the  jurisdiction  of  the  state, 

and  second,  that  social  and  economic  calamity  would  follow 

a  contrary  conclusion: 

"To  prohibit  the  state  the  right  of  eminent  domain 
over  all  the  school  lands  granted  would  lock  the 
wheels  of  progress,  drive  capital  from  our  borders, 
and  in  many  instances  necessitate  settlers  who 
have  taken  homes  in  the  and  region  of  the  state 
seeking  a  livelihood  elsewhere." 

Although  the  disaster  so  confidently  predicted  in  Hollister 

did  not  perceptibly  follow  in  Montana,  yet  that  case  may  stand 

on  firmer  ground  than  the  Montana  decision. 
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If  the  Galen  decision  is  correct,  something  has  been 

carved  out  of  the  sovereign  power  of  eminent  domain  by  the 

Congress.   It  rests  in  the  state  in  incomplete  form.   But, 

as  the  Montana  court  indicated,  the  power  is  inalienable. 

Nichols,  §1.141(3),  has  it  thus: 

"The  power  of  eminent  domain  is  inalienable,  and 

being  an  essential  attribute  of  sovereignty  cannot 

be  even  partially  bargained  away.   Without  it,  the 

state  cannot  be  a  state.   The  power  is  as  enduring 

and  indestructible  as  the  state  itself. 
*  *  * 

By  no  form  of  contract  or  legislative  grant  can  the 
state  surrender  its  right  to  take  any  property 
within  the  limits  of  the  state  when  it  may  be 
required  for  the  public  use.   A  statutory  provision 
that  the  power  of  eminent  domain  shall  not  be 
exercised  in  whole  or  in  part  is  therefore  invalid." 

An  excellent  article  in  the  Columbia  Law  Review  seems  to 
support  the  proposition  that  the  power  of  eminent  domain  is 
inalienable,  even  by  contract,  and  that  the  temporary  alien- 
ation of  the  taxing  power  which  has  on  occasion  been  supported 
is  a  nominal,  but  not  a  real,  exception  to  the  rule  of  in- 
alienability of  sovereign  powers.   Monnet,  Violation  by  a  State 
of  the  Conditions  of  its  Enabling  Act,  10  Colum.  L.  Rev.  591, 
(1910). 

But  there  is  no  decision  of  the  United  States  Supreme 
Court  directly  in  point,  and  the  authority  from  other  states 
is  mixed.   Our  court  has  chosen  not  to  allow  the  taking  of 
common  school  lands,  and  in  the  absence  of  clear  authority  to 
the  contrary,  that  choice  has  been  accepted  in  this  amendment. 

The  matter  added  in  paragraph  3  of  this  section  is ,  so 
far  as  more  necessary  uses  are  involved,  merely  a  rearrangement 
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of  prior  language,  and,  so  far  as  compatible  uses  are  involved, 

merely  declaratory  of  existing  case  law.   As  now  in  force, 

this  paragraph  comes  into  play  only  when  competing  public 

uses  are  incompatible.   Cocanougher  v.  Zeigler,  112  Mont.  76, 

112  P. 2d  1058,  1060  (1941).   In  that  case,  it  was  held  that 

the  statute  applies  only  when  the  junior  use  is  such  as  to 

destroy  the  prior  use.   The  new  use  need  not  be  different 

from  the  existing  use  of  the  property.   Butte,  A.  &  P.  Ry .  Co. 

V.  Montana  U.  Ry.  Co.,  16  Mont.  504,  41  Pac.  232,  246  (1895): 

"We  cannot  agree  that  the  statute  which 

authorizes  lands  to  be  appropriated  for  a 

more  necessary  public  use  means  a  different 

public  use  in  all  cases.   If  the  legislature 

had  intended  that  construction  to  be  put  upon 

the  statute,  instead  of  carefully  restricting 

the  right  to  a  more  necessary  public  use, 

they  could  easily  have  said  a  different 

public  use. 
*  *  * 

Consider  a  practical  application.   A  rail- 
road company  would  take  the  maximum  right 
of  way.   Now,  if  the  right  of  eminent 
domain  is  not  conferred  upon  the  junior 
company  to  take  lands  for  a  public  use, 
unless  for  a  different  use,  the  first 
railroad  would  be  enabled  to  prevent  any  and 
all  competition,  because,  oftentimes,  any 
route  off  the  right  of  way  of  the  first 
would  be,  if  not  an  absolutely  impassible  one, 
so  impracticable  and  so  enormously  expensive 
that  it  must  as  a  reasonably  necessary 
consequence  deter  another  corporation  from 
building  at  all." 

But  if  the  interest  sought  to  be  condemned  is  the  same  as  and 

incompatible  with  the  existing  use,  it  will  not  be  allowed. 

State  ex  rel.  Butte-Los  Angeles  Mining  Co.  v.  District  Court, 

103  Mont.  30,  60  P . 2d  380,  385  (1936),  holding  that,  as 

between  two  mining  companies,  neither  could  condemn  a  tunnel 
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for  its  exclusive  use  on  the  land  of  the  other.   But  as 
between  a  private  condemnee  owning  property  devoted  to  a 
public  use  and  a  condemnor  taking  for  the  same  use,  the 
public  condemnor  will  prevail,  since  use  by  a  public  con- 
demnor is  per  se  more  necessary  than  the  same  use  by  the 
private  owner.   See  Forestvale  Cemetery  Ass'n.  v.  Helena 
Cemetery  Ass'n. ,  62  Mont.  52,  203  Pac.  359  (1921);  Nichols, 
§2,2(9).   Delegatees  of  the  power,  such  as  municipalities 
and  private  corporations,  may  take  for  inconsistent  uses 
only  if  authorized  expressly  or  by  necessary  implication  by 
the  legislature.   Nichols,  §2.2.   Thus,  a  municipality  can 
condemn  water  plants  and  water  rights.   §11-966,  R.C.M,  1947. 
This  section  should  be  left  substantially  as  proposed, 
in  order  to  give  the  courts  leeway  in  determining  the  com- 
parative necessity  of  competing  uses.   In  changing  times, 
as  all  times  are,  statutes  often  serve  only  to  petrify 
obsolete  social  values.   Flexibility  is  desirable,  and  can 
best  be  achieved  through  a  statute  of  this  kind,  rather  than 
the  California  version,  which  attempts  to  define  the  relative 
rights  of  the  state,  counties,  cities,  towns,  joint  highway 
districts,  irrigation  districts  and  municipal  water  dist- 
ricts.  §1240,  Co  Civ.  Proc.   The  hierarchy  should  be  determined 
by  the  facts  of  the  case,  not  by' a  pecking  order  among  the 
condemnors.   The  legislature  may  designate  a  use  as 
public,  but  ultimately  the  courts  must  decide  whether 
the  use  so  declared  is  m  fact  public.   Menlo  Park  v.  Artmo, 
151  Cal.  App.  2d  261,  311  P. 2d  135  (1957);  Rmdge  Co.  v.  Los 
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Angeles,  262  U.S.  700,  705,  67  L.Ed,  1186,  43  S.  Ct.  689  (1923) 
Thus  the  court  is  the  arbiter  of  uses,  as  it  should  be, 
because  (1)  public  use  is  ultimately  a  matter  for  judicial 
determination,  and  (2)  the  court  is  in  the  best  position  to 
analyze  the  comparative  necessity  of  uses  competing  under 
specific  conditions  for  specific  property. 

The  remaining  paragraphs  are,  in  the  main,  self- 
explanatory,  and  the  changes  therein  are  merely  changes  m 
language,  rather  than  content. 

SECTION  93-9905 
Section  93-9905,  R.C.M.  1947,  should  be  amended  to  read 
as  follows: 

"93-9905.   Facts  necessary  to  be  found  before 
condemnation.   Before  property  can  be  taken,  it 
must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied 
is  a  use  authorized  by  law. 

2.  That  the  taking  is  necessary  to  such  public 
use.   If  it  is  provided  by  law  that  an  ordinance  or 
resolution  of  the  condemnor  is  conclusive  as  to  the 
necessity  of  taking,  only  the  ordinance  or  resolution 
need  appear. 

3.  If  already  appropriated  to  a  public  use  that 
the  use  to  which  it  is  to  be  applied  is  a  more 
necessary  use  or  a  use  consistent  with  the  contin- 
uance of  the  use  to  which  the  property  is  then 
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applied. 

The  matter  deleted  from  paragraph  3  should  be 
codified  as  a  separate  section,  since  it  is  not  germane  to 
the  remainder  of  the  section. 

Some  thought  was  given  to  changing  "a  use  authorized 
by  law"  in  paragraph  1  to  "a  public  use,"  but  the  change  was 
rejected  on  the  ground  that  it  might  imply  to  the  casual  reader 
that  uses  not  enumerated  in  §9  3-9902  or  elsewhere  in  the 
statutes  are  valid  upon  a  finding  by  the  court,  and  that  the 
court  in  each  instance  must  find  that  the  use  is  a  public  use, 
not  merely  a  use  authorized  by  law. 

Paragraph  3  is  the  storm  center  of  this  section.   It  is 

applied  differently  in  each  of  three  fact  situations  in 

California.   In  Montana,  it  is  applied  indifferently  to  the 

necessity  of  the  use,  and  the  necessity  of  the  taking  for  the 

use.   "Necessary,"  being  a  word  of  art,  should  not  be  changed 

except  for  a  better  term.   But  none  has  been  found.   Hopefully, 

the  addition  of  "public"  to  the  sentence  will  direct  the 

attention  of  court  and  counsel  to  the  proper  meaning  of  the 

term  in  this  context.   The  degree  of  necessity  implied  by  the 

term  seems  to  be  well  settled  m  Montana.   In  Butte,  A.  &  P. 

Ry.  Co.  V.  Montana  U.  Ry .  Co.,  16  Mont.  504,  41  Pac.  232,  245 

(1895)  it  was  said  of  this  section: 

"...'necessary,'  in  this  connection,  does  not 
mean  an  absolute  or  indispensable  necessity,  but 
reasonable,  requisite,  and  proper  for  the  accom- 
plishment of  the  end  in  view." 

This  interpretation  was  approved  in  Northern  Pacific  Ry .  Co. 
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V.  McAdow,  44  Mont.  547,  121  Pac.  473,  475  (1912),  and  the 
McAdow  holding,  in  turn,  in  State  Highway  Comm.  v.  Yost  Farm 
Co. ,  142  Mont.  239,  384  P. 2d  277  (1963).   The  Montana 
interpretation  is  consonant  with  the  general  rule  stated  in  29 
C.J.S.  Eminent  Domain  §90,  p.  886,  approved  in  California  in 
City  of  Hawthorne  v.  Peebles,  166  Cal.  App.  2d  758,  333  P. 2d 
442  (1959).  -, 

The  problems  rise  not  with  the  definition  but  with  the 
questions  of  who  shall  determine  the  question  of  necessity,  and 
what  necessity  the  court  is  determining  when  it  acts.   In  these 
connections,  the  word  loses  its  utility  and  becomes  a  vehicle 
for  confusion.   A  series  of  California  cases  will  serve  to 
illustrate  the  varieties  of  "necessary"  encountered  in  three 
basic  situations. 

First,  there  is  the  occasional  failure  to  distinguish 
necessity  from  public  use.   People  v.  Lagiss,  160  Cal.  App,  2d 
28,  324  P. 2d  926  (1958)  is  typical,  and,  typically,  it  involves 
a  question  of  excess  condemnation.   The  defendant  in  this  case 
answered  the  complaint  by  asserting  that  the  taking  of  the 
whole  of  a  certain  parcel  was  not  necessary  for  certain  highway 
construction.   The  court  discussed  the  answer  in  terms  of  "lack 
of  public  purpose  m  the  proposed  use."   Although  the  reasoning 
of  the  court  is  difficult  to  discover,  there  is  substantial 
ground  for  stating  that  its  response  to  the  issue  was  corrects 
As  noted  in  an  earlier  memorandum,  the  question  of  excess 
taking  is  a  question  of  public  use.   If  more  than  is  necessary 
is  taken,  the  excess  is  not  taken  for  a  public  use,  and  there- 
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fore  is  taken  in  violation  of  the  Fourteenth  Amendment.   This 

decision  was  criticized  in  People  v.  Chevalier,  52  Cal.  2d 

299,  340  P. 2d  598,  602  (1959): 

"But  the  cases  upon  which  the  defendants  rely 
appear  to  confuse  the  question  of  public  use 
with  the  question  of  necessity  for  taking 
particular  property.   This  is  especially  true 
in  those  instances  in  which  the  property 
owner's  contention  was  that  the  condemning 
body  was  seeking  to  take  more  land  than  it 
intended  to  put  to  a  public  use." 

In  defense  of  the  Lagiss  case,  supra,  it  might  be  said  that 

counsel  mistook  the  ground  he  was  standing  on,  but  the  court, 

whether  from  confusion  or  charity,  isolated  and  decided  the 

real  issue  at  bar. 

The  Chevalier  case,  supra,  illustrates  a  second  use  of 

the  term.   In  that  case,  the  question  was  one  of  abuse  of 

discretion,  bad  faith  and  fraud.   There  was  no  issue  of  excess 

condemnation,  and  none  of  public  use.   A  statute  made  the 

determination  of  the  condemnor  conclusive  as  to  the  necessity 

of  taking.   It  was  held: 

"...the  questions  of  the  necessity  for  making  a 
given  public  improvement,  the  necessity  for 
adopting  a  particular  plan  therefor,  or  the 
necessity  for  taking  particular  property,  rather 
than  other  property,  for  the  purpose  of  accom- 
plishing such  public  improvement,  cannot  be 
made  justiciable  issues.... To  hold  otherwise 
would  not  only  thwart  the  legislative  purpose  in 
making  such  determinations  conclusive  but  would 
open  the  door  to  endless  litigation,  and  perhaps 
conflicting  determinations  on  the  question  of 
'necessity'  in  separate  condemnation  actions 
brought  to  obtain  the  parcels  sought  to  carry 
out  a  single  public  improvement." 

Statutes  providing  that  the  determination  of  the  condemnor  on 

the  question  of  necessity  is  conclusive  do  not  violate  the 
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Fourteenth  Amendment.  Rindge  Co.  v.  Los  Angeles  County^  26  2 
U.S.  700,  43  S.  Ct.  689,  67  L,  Ed.  1186,  1193  (1923).  Under 
such  statutes,  necessity  is  a  political  question. 

If  the  determination  is  not  conclusive,  the  third  use 
of  the  term  in  this  paragraph  of  the  statute  comes  into  play. 
It  has  been  held  that  it  is  a  question  for  the  trier  of  fact 
whether  a  taking  is  necessary.   City  of  Hawthorne  v.  Peebles, 
166  Cal.  App.  2d  758,  333  P. 2d  442,  444  (1958);  State  ex  rel. 
Livingston  v.  District  Court,  90  Mont.  191,  300  Pac.  916, 
918  (1931). 

It  appears,  then,  that  necessity  in  the  case  of  excess 
taking  is  really  a  question  of  public  use;  in  the  case  of  a 
determination  by  the  condemnor  made  conclusive  by  statute,  a 
political  question;  and  in  the  case  of  a  determination  which  is 
not  conclusive,  a  judicial  question.   The  sentence  added  to 
paragraph  2  of  this  section  is  designed  to  clarify  the 
requirements  of  the  last  two  cases,  since  the  question  may  rise 
with  reference  to  municipalities.   §11-977,  R.C.M.  1947,  provides 
that  a  city  ordinance  authorizing  the  taking  of  property  for 
municipal  and  public  use  is  conclusive  as  to  the  necessity  of 
the  taking.   No  language  is  suggested  to  aid  in  correctly 
distinguishing  questions  of  necessity  from  those  of  public  use. 

Montana  decisions  on  the  question  of  necessity  under 
this  paragraph  run  in  two  separate  channels .   State  Highway  Comm. 
V.  Crossen-Nissen  Co.,  145  Mont.  251,  254  400  P. 2d  283  (1965), 
illustrates  one  application  of  the  term.   There,  the  court 
sustained  condemnation  for  a  route  bypassing  the  town  of  Harlem. 
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Necessity  was  treated  thus: 

"When  the  Highway  Commission  exercised  its 
discretion  and  proposed  to  bypass  Harlem,  it 
became  incumbent  upon  the  defendant  to  show 
fraud,  abuse  of  discretion,  or  arbitrary  action 
in  order  to  defeat  the  action  of  the  Commission. 
Whereas  it  was  only  necessary  for  the  Highway 
Commission  to  establish  that  the  taking  of  the 
property  of  Crossen-Nissen  was  reasonably 
necessary  for  the  rebuilding  of  U.  S.  Highway 
No.  2  in  order  to  be  free  from  interference  by 
the  courts . " 

Yet  in  1963,  in  State  Highway  Comm.  v.  Yost  Farm  Co.,  142  Mont. 
239,  384  P. 2d  277  (1963)  the  court  had  held  that  the  taking  of 
a  right  of  way  for  a  frontage  road  serving  the  Interstate  system 
was  not  necessary,  since  testimony  indicated  that  other  adequate 
roads  served  that  area,  and  that  the  frontage  road,  if  con- 
structed, would  not  be  used. 

It  is  readily  apparent  from  these  cases  that  the  court 
used  "necessary"  in  two  ways.   In  the  Crossen-Nissen  case,  supra, 
the  necessity  of  the  taking  for  the  use  was  involved.   In  the 
Yost  case,  supra,  the  necessity  which  seems  to  have  been 
determined  was  the  necessity  for  the  use  itself.   The  statute 
provides  only  that  it  shall  appear  that  the  taking  is  "necessary 
to  such  use"  (emphasis  supplied) ,  not  that  the  necessity  of  the 
use  shall  be  shown.   So  far,  then,  as  the  Yost  case  and  others 
like  it  may  rest  on  this  statute  they  seem  to  be  erroneous.   The 
distinction  between  the  necessity  of  taking  for  the  use  and  the 
necessity  of  the  use  has  never  been  consistently  made  in  Montana. 
In  State  ex  rel.  Livingston  v.  District  Court,  90  Mont.  191,  300 
Pac.  916  (1931),  cited  in  the  Crossen-Nissen  case,  supra,  the 
court  said  at  page  918:   "The  evidence  should  show  that  the  land 
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is  reasonably  required  for  the  purpose  of  effecting  the  object 

of  its  condemnation."   (Emphasis  supplied.)   Yet  two  years 

later,  in  State  v.  Whitcomb,  94  Mont.  415,  22  P. 2d  823,  826 

(1933),  this  appears: 

"The  solution  of  the  question  of  necessity  in  a 
given  case  involves  a  consideration  of  facts 
which  relate  to  the  public,  and  also  to  private 
citizens  whose  property  is  taken.   The  greatest 
good  on  the  one  hand,  and  the  least  injury  on 
the  other,  are  the  questions  of  fact  to  be 
determined  in  passing  upon  the  question  of 
necessity. " 

The  Livingston  case,  supra,  cites  City  of  Pasadena  v.  Stimson, 
91  Cal.  238,  27  Pac.  604  (1891)  as  authority  for  the  statement 
quoted  above.   The  case  cited,  at  page  60  7,  expressly  held  that 
when  a  city  decided  to  take  land  for  a  sewer,  it  was  not  bound 
to  prove  the  necessity  of  the  sewer  to  the  town,  but  only  that 
the  property  to  be  condemned  was  necessary  for  the  sewer.   That 
appears  to  be  the  true  import  of  the  statute.   Under  this  para- 
graph, so  construed,  the  question  in  the  Yost  case,  supra,  would 
have  been  whether  the  taking  was  necessary  for  the  highway,  un- 
questionably a  public  use,  not  whether  the  highway  was  necessary. 
Addition  of  the  word  "public"  may  have  the  effect  of  directing 
attention  to  this  distinction.   If  that  is  not  sufficient, 
perhaps  an  express  provision  that  the  necessity  of  the  use  need 
not  appear  should  be  added.   The  question  of  whether  there 
should  be  judicial  consideration  of  the  necessity  for  the  use 
will  be  considered  in  connection  with  §93-9911. 

Paragraph  three  should  be  amended  to  conform  to  the 
amendment  proposed  for  §93-9904(3).   See  the  comment  on  that 
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section  for  a  discussion  of  the  provision. 

SECTION  93-9906 

This  comment  contains  two  alternative  amendments  to 
§93-9906,  R.C.M.  1947,  which  may  suggest  useful  ways  of 
dealing  with  the  right  of  entry  prior  to  condemnation.   The 
first  is  a  combination  of  the  present  section  with  provision 
similar  to  those  which  have  been  added  to  the  original  section 
in  Arizona  and  California.   The  second  is  a  complete  rewriting 
of  the  present  section  with  a  number  of  substantive  changes 
suggested  by  problems  found  in  litigation  in  this  area.   Both 
amendments  contain  certain  common  policy  choices. 

The  problem  which  this  section  confronts  is  fundamentally 
one  of  practical  necessity  versus  property  rights.   For 
purposes  of  negotiation  and  suit,  it  is  necessary  that  the 
condemnor  be  able  to  identify  the  desired  property  accurately, 
and,  in  many  cases,  that  can  only  be  done  through  a  survey  or 
other  examination  of  the  property.   But  any  survey  or 
examination  is  to  some  degree  an  invasion  of  the  right  of  the 
owner  or  possessor  of  the  property  to  its  exclusive  occupation 
and  control.   While  these  rights  may  not  be  affected  to  a 
degree  which  the  law  will  notice  in  the  case  of  a  simple, 
straight-line  survey  across  undeveloped  land,  more  elaborate 
or  prolonged  activities,  especially  those  involving  subsurface 
exploration  for  construction  materials,  sites  for  dams  and 
reservoirs  and  ascertainment  of  underground  water  supplies, 
may  constitute  a  taking  in  a  constitutional  sense.   Jacobsen 
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V.  Superior  Court,  192  Cal.  319,  219  Pac.  986  (1923)  is  an 

example  of  an  exploratory  "taking."   There,  certain  elaborate 

test  drillings  and  excavations  were  held  to  be  a  taking  of  as 

much  land  as  was  proposed  to  be  occupied  for  the  exploration. 

Although  the  number  of  holes  and  test  pits  is  not  disclosed  in 

the  opinion,  it  is  noted  that  the  work  would  have  required 

the  services  of  four  men  for  about  sixty  days,  that  machinery 

would  be  used,  and  that  growing  crops  would  be  trampled. 

But  entry  for  surveys  and  superficial  examinations  has 

been  permitted  for  well  over  a  century.   An  early  case  often 

cited  is  Bonaparte  v.  Camden  &  A.  R.  Co. ,  3  Fed.  Cas .  821,  831 

(No.  1617)  (C.C.D.  N.J.  1830) ; 

"An  entry  on  private  property  for  the  sole 
purpose  of  making  the  necessary  explorations 
for  location,  is  not  taking  it,  the  right 
remains  in  the  owner  as  fully  as  before;  no 
permanent  injury  can  be  sustained,  nothing  is 
taken  from  him,  nothing  is  given  to  the 
company.   When  nothing  further  is  done,  it  is 
competent  for  the  legislature  to  give  this 
authority,  without  any  obligation  to  compen- 
sate for  a  damage  which  must  be  trivial;  if 
the  company  commit  any  wanton  acts ,  or  do  any 
unnecessary  damage,  they  are  trespassers, 
otherwise  they  have  full  power  to  locate  the 
road,  and  the  law  is  their  justification." 

The  language  of  the  second  sentence  of  the  quotation 
raises  the  question  of  whether  the  legislature  must  act  before 
the  right  to  enter  property  in  connection  with  exercise  of  the 
power  of  eminent  domain  exists.   The  court  said:   "When  nothing 
further  is  done,  it  is  competent  for  the  legislature  to  give 
this  authority. . . . "   (Emphasis  supplied.) 

Generally,  it  is  said  that  power  to  initiate  the  exercise 
of  the  power  of  eminent  domain  resides  exclusively  in  the 
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legislature.   Nichols  §3.21.   Montana  has  expressly  adopted 

this  view.   In  State  Highway  Coimnission  v.  Crossen-Nissen  Co. 

145  Mont.  251,  400  P. 2d  283,  284  (1965),  the  court  said: 

"The  power  of  eminent  domain  is  vested 
exclusively  in  the  legislature.   It  can  be 
exercised  only  by  the  legislature,  and  those 
agencies  to  whom  the  legislature  has  dele- 
gated the  power." 

See  also  Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont.  108, 
88  P.  773,  777  (1907);  San  Joaquin  &  Kings  River  Canal  &  Irri- 
gation Co.  V.  Stevenson,  164  Cal.  221,  128  Pac.  924,  925  (1912). 
Without  some  act  of  delegation  on  the  part  of  the  legislature, 
therefore,  there  is  no  authorized  condemnor  except  the 
legislature.   In  this  broad  sense,  then,  the  legislature  must 
act  before  the  delegatee  of  the  power  has  any  of  the  powers  of 
a  condemnor.   But  whether  the  delegation  must  expressly  include 
the  right  of  entry  for  examination  seems  to  be  open  to  question. 
In  Nichols ,  §6.11,  this  appears: 

"There  is  authority  in  support  of  the 
proposition  that  even  in  the  absence  of  an 
authorizing  statute  a  temporary  entry  for 
such  purpose  constitutes  neither  a  taking 
nor  a  trespass . " 

The  authorities  cited  for  the  proposition  do  not,  upon 

examination,  lead  irresistibly  to  that  conclusion.   They  may 

seem  to  point  to  it  as  a  possibility  gleaned  from  dicta.   For 

example,  in  Steuart  v.  Baltimore,  7  Md.  500  (1855) ,  the  court 

said  that  the  provision  in  the  Maryland  constitution  requiring 

payment  or  tender  of  payment  for  property  taken  by  proceedings 

in  eminent  domain  prior  to  the  taking  did  not  apply  to  measures 

preliminary  to  such  taking,  such  as  surveys.   It  did  not  go 
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further.   A  second  case,  Brigham  v.  Edmands ,  7  Gray  (Mass.) 
359  (1856) ,  distinguished  the  temporary  occupation  of  land  by 
the  militia  during  training  exercises  from  occupation  for 
survey  purposes  on  the  general  ground  that  the  latter  does  not 
interfere  substantially  with  the  beneficial  possession  of  the 
owner,  while  the  former  goes  to  the  point  of  depriving  him 
completely  of  his  right  of  possession.   Another  case  cited. 
Wood  V.  Mississippi  Power  Company,  245  Miss.  103,  146  So. 2d  546 
(1962) ,  was  clearly  decided  under  an  entry  statute,  and 
discusses  the  question  of  whether  the  legislature  may  author- 
ize such  entries.   The  other  cases  cited  stand  on  about  the 
same  footing  as  those  noted  above.   None  directly  decides  the 
question,  and  authority  for  stating  that  an  express  statutory 
provision  is  not  required  seems  to  be  far  more  scant  than 
indicated  in  Nichols'  otherwise  fine  work. 

An  extensive  annotation  in  29  A.L.R.  1409  (1924)  supports 
the  proposition  that  the  legislature  has  the  power  to  authorize 
entry  for  surveys  before  commencement  of  proceedings .   The 
annotation  and  many  of  the  cases  noted  therein  seem  to  assume 
that  legislative  action  is  necessary. 

In  view  of  the  uncertain  state  of  the  law,  it  would  be 
hazardous  to  affirm  either  side  of  the  question.   Since  statutes 
covering  this  ground  are,  so  far  as  research  shows,  universal 
among  the  states,  the  weight  of  practical  authority  seems  to  be 
that  legislative  sanction  is  highly  desirable,  if  not  necessary. 
The  intent  of  the  amendments  proposed  herein  is  to  grant  a 
right  of  entry  and  examination  which  stops  short  of  a  taking. 
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but  which  is  sufficient  for  purposes  of  identification  of  the 
res.   Needless  to  say,  legislative  fiat  cannot  make  a  taking 
less  than  a  taking,  and  the  amendments  propose  only  to  describe 
what  is  now  permitted  by  the  current  of  judicial  decision. 

A  policy  choice  which  might  pass  unnoticed  is  implicit 
in  what  is  not  provided  in  either  proposal.   There  are  at 
least  three  possible  modes  of  exercise  of  a  right  of  entry: 

1.  Entry  at  the  will  of  the  person  or  agency  author- 
ized to  exercise  the  power  of  eminent  domain,  in 
advance  of  condemnation  proceedings . 

2.  Entry  in  advance  of  condemnation  proceedings  subject 
to  an  order  of  the  court  granting  the  right  upon  a 
showing  of  good  faith  and  a  deposit  of  security  for 
damages,  as  currently  provided  in  California  in  the 
case  of  examination  of  land  for  reservoir  purposes 
(Cal.  C.  Civ.  Pro.  §1242.5). 

3.  Entry  only  during  pendency  of  the  action,  as  may 
be  the  case  under  the  present  statute,  a  point 
noted  below. 

The  choice,  at  the  present  stage  of  this  study,  has  been  for 
exercise  of  the  right  prior  to  institution  of  proceedings  and 
without  judicial  supervision. 

Several  reasons  favor  the  choice .   Some  exploration  may  be 
necessary  to  determine  whether  the  property  should  be  taken  at 
all.   If  the  land  cannot  be  used  for  the  purpose  for  which  it 
is  to  be  taken,  that  fact  should  be  determined  prior  to  the 
institution  of  any  action.   The  alternative  of  commencing 
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condemnation  proceedings  and  abandoning  them  when  the  land 
proves  unsuitable  seems  at  once  burdensome  and  useless.   A 
survey  may  show  unanticipated  obstacles  which  may  substantially 
affect  the  location  or  the  amount  of  land  needed  for  the 
contemplated  use.   Finally,  it  seems  desirable  to  settle 
within  close  limits  the  location  and  amount  of  property 
desired  as  a  basis  for  the  negotiations  of  the  parties  prior 
to  suit,  and  for  an  adequate  description  of  the  property  in 
the  complaint  if  proceedings  follow.   If  the  location  and 
amount  of  the  property  sought  are  not  settled  prior  to 
institution  of  condemnation  proceedings ,  the  defendant  cannot 
properly  frame  his  answer  as  to  compensation  and  necessity  of 
taking  for  the  use.   Neither  can  he  raise  the  affirmative 
defense  that  the  location  is  not  compatible  with  the  greatest 
public  good  and  least  private  injury  except  on  a  speculative 
basis. 

The  reasons  for  avoiding  judicial  supervision  of  the 
entry  at  this  point  in  the  condemnation  process  are  persuasive 
but  not  overpowering.   However,  the  following  might  be  numbered 
among  them.   Under  the  California  provision  noted  above,  the 
court  must  hear  the  reasons  for  the  entry,  to  determine  whether 
permission  to  enter  is  being  sought  in  good  faith.   Since  the 
entry  affects  substantial  property  rights,  the  owners  of  any 
interest  affected  should  be  free  to  appear  and  object  to  the 
grant  of  permission.   But  issues  which  might  be  material  at  a 
trial  might  be  raised  at  the  hearing,  although  immaterial  to 
the  hearing.   For  example,  it  would  be  difficult  to  resist  the 
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suggestion  on  the  part  of  the  landowner  that  the  entry  could 
not  be  made  in  good  faith,  since  the  necessity  of  the  use  has 
not  been  shown.   If  the  use  is  unnecessary,  as  can  be  found 
by  the  court  under  the  decision  in  State  Highway  Comm.  v.  Yost 
Farm  Co. ,  142  Mont.  239,  384  P. 2d  277  (1963),  there  could  be 
no  justification  for  proposing  to  explore  or  survey  the  land. 

Assuming  that  the  hearing  would  be  confined  to  the 
narrow  issue  of  good  faith,  there  still  remains  the  fact  that 
hearings  take  the  time  and  money  of  both  parties .   Since  the 
damages  resulting  from  surveys  and  exploration  will  remain 
comparatively  small  (else  there  may  be  ground  for  holding  the 
activity  a  taking) ,  the  money  saved  could  be  better  applied 
to  payment  of  damages  than  to  court  costs  and  attorney's  fees. 

The  minimal  danger  to  the  rights  of  the  landowner  and 
the  existence  of  adequate  remedies  for  abuse  of  a  right  of 
entry--trespass ,  injunction,  ejectment,  inverse  condemnation, 
as  the  case  may  be--plus  the  fact  that  the  legislature  has  seen 
no  necessity  for  providing  for  judicial  supervision  during  the 
life  of  the  present  statute,  combine  to  suggest  that  participation 
by  the  court  may  be  neither  necessary  nor  desirable.   After 
proceedings  have  been  instituted,  any  subsequent  necessary 
inspection  of  the  property  can  be  carried  out  under  rule  34, 

M.  R.  Civ.  P.  State  Highway  Comm.  v.  District  Court,  

Mont.  ,  412  P. 2d  832  (1966). 

PROPOSED  AMENDMENT  NO.  1 
"93-9  906.   Right  to  enter,  survey  and  examine  property. 
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(1)  When  any  estate,  right  or  interest  in  property 
is  or  may  be  required  for  a  contemplated  public  use, 
the  state  or  its  agents  in  charge  of  such  use  may 
survey  and  locate  the  same,  but  it  must  be  located 

in  the  manner  which  will  be  most  compatible  with  the 
greatest  public  good  and  the  least  private  injury. 

(2)  The  property  may  be  entered  upon  for  the 
making  of  examinations,  surveys  and  maps  thereof. 

(3)  Entry  under  this  section  constitutes  no  cause 
of  action  in  favor  of  the  owners  or  possessors  of 
the  property  except  for  injuries  resulting  from 
negligence,  wantonness  or  malice. 

(4)  Any  person  or  corporate  or  governmental  entity 
authorized  by  law  to  acquire  property  by  proceedings 
in  eminent  domain  is  an  agent  of  the  state  for  that 
purpose  only,  and  is  not,  from  the  fact  of  such  agency 
alone,  entitled  to  raise  the  defense  of  sovereign 
immunity . 

In  the  first  sentence  of  this  section,  the  phrase  "any 

estate,  right  or  interest  in  land"  is  substituted  for  "land" 

to  make  it  clear  that  there  may  be  an  entry  under  this  section 

for  a  survey  for  an  easement,  or  a  right  such  as  the  right 

to  take  gravel,  as  well  as  in  cases  in  which  a  fee  simple 

will  be  taken.   In  Montana,  the  term  "land"  is  defined  by 

§67-208,  R.C.M.  1947,  as  follows: 

"Land  is  the  solid  material  of  the  earth, 
whatever  may  be  the  ingredients  of  which 
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it  is  composed,  whether  soil,  rock,  or 
other  substance," 

Thus,  under  the  present  section,  a  literal  reading  of  the 
statute  tells  us  that  the  right  of  entry  is  conferred  only  when 
"land,"  i.e.,  "the  solid  material  of  the  earth"  is  required 
for  a  use.   If  the  term  is  used  to  refer  to  the  estate,  right 
or  interest  necessary  for  a  public  use,  the  court  may  elect 
any  of  various  interpretations  the  word  has  received.   It 
was  held  to  mean  a  fee  simple  in  Decamp  v.  Hibernia  Under- 
ground R.  Co. ,  47  N.J,  Law  43.50,  affirmed  47  N.J.  Law  518, 
4  Atl.  318  (1885);  generally  but  not  always  a  fee  simple, 
Choctaw  &  Chickasaw  Nations  v.  City  of  Atoka,  Oklahoma,  207  F.2d 
763,  767  (1953);  and  an  easement  as  well  as  a  fee  simple.  Warm 
Springs  Irr.  Dist.  v.  Pacific  Livestock  Co.,  270  Fed.  560, 
563  (1921) .   No  case  seems  to  have  held  that  the  term  includes 
a  right  to  take  construction  materials,  although  that  would 
seem  to  be  pre-eminently  a  taking  of  "the  solid  material  of 
the  earth." 

The  substitution  of  "is  or  may  be  required  for  a 
contemplated  public  use"  for  "is  required  for  a  public  use"  is 
intended  to  defeat  an  existing  construction  of  this  language 
by  the  California  court.   There  is  dictum  in  Jacobsen  v. 
Superior  Court,  192  Cal.  319,  219  Pac.  987,  991  (1923),  to 
the  effect  that  this  sentence  apparently  contemplates  the 
existence  and  pendency  of  condemnation  proceedings  as  the 
basis  for  entry  on  lands.   The  intent  of  the  amendment  is  to 
allow  entry  prior  to  the  institution  of  condemnation  proceedings. 


-112- 


but  only,  of  course,  after  the  potential  condemnor  has  reached 

the  stage  in  his  preparatory  work  where  entry  is  necessary  for 

the  limited  purposes  permitted  by  the  statute.   The  words  "may 

be"  are  intended  to  connote  the  necessarily  tentative 

commitment  to  a  subsequent  taking  at  this  stage  since,  as  was 

pointed  out  above,  no  taking  will  ensue  if  the  property  is 

not  adapted  to  the  proposed  use.   The  broadening  of  the 

language  may  be  thought  objectionable  on  the  ground  that  it 

will  permit  fishing  expeditions,  or,  perhaps  better,  shopping 

expeditions.   However,  since  the  use  must  be  in  contemplation, 

and  that  requirement  is  intended  to  indicate  more  than  a  remote 

or  conjectural  intention,  abuse  of  the  right  of  entry  is  not 

anticipated.   The  extensive  annotation  to  the  Jacobsen  case, 

supra,  at  29  A.L.R.  1409  supports  the  rule  proposed  for  this 

section  that  the  pendency  of  condemnation  proceedings  is  not 

requisite  to  the  right  of  entry: 

"While  there  are  but  few  cases  which  decide 
directly  upon  the  merits  the  question  of  the 
power  of  the  legislature  to  authorize  a  body 
having  the  power  of  eminent  domain  to  enter 
upon  land  for  the  purposes  of  preliminary 
surveys,  etc.,  before  commencement  of  pro- 
ceedings to  acquire  it,  there  is  an  abundance 
of  judicial  opinion  that  the  legislature  has 
such  power . " 

Paragraph  one  expresses  one  of  the  oldest  concepts  in 

the  American  law  of  eminent  domain,  first  stated  in  the  laws  of 

the  colony  of  New  Plymouth  in  1636: 

"And  if  it  fall  out  that  a  way  be  wanting  upon 
due  complaint,  that  then  the  Governour  pannell 
a  Jewry,  and  upon  oath  charge  them  to  lay  out 
such  a  way  as  in  conscience  they  finde  most 
beneficiale  for  the  common  weale,  and  as  little 
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prejudice  as  may  be  to  the  particulars." 
In  Montana,  the  descendant  of  that  provision  is  treated  as 
an  element  of  the  question  of  necessity.   As  indicated  in  a 
prior  memorandum,  attacks  upon  the  necessity  of  a  use,  and 
upon  a  particular  taking  for  a  use,  have  been  upheld  in 
Montana.   This  paragraph  reveals  a  third  face  of  the  multiform 
concept  of  necessity.   At  present,  then,  necessity  can  relate: 

1.  To  whether  there  is  a  need  for  the  use  at  all, 
State  Highway  Comm.  v.  Yost  Farm  Co.,  142 
Mont.  239,  384  P . 2d  277  (1963). 

2.  To  whether  the  location  of  the  use  is 
compatible  with  the  greatest  public  good 
and  the  least  private  injury,  State  Highway 
Comm.  V.  Danielsen,  146  Mont.  539,  409  P . 2d 
443  (1965). 

3.  To  whether  a  particular  taking  is  necessary 
for  the  use,  State  ex  rel.  Livingston  v. 
District  Court,  90  Mont.  191,  300  Pac.  916 
(1931). 

In  the  Danielsen  case,  supra,  the  balancing  of  benefit  and 

injury  is  related  to  necessity  under  this  statute  this  way: 

"That  the  use  involved  in  this  case  is  one 
authorized  by  law  is  not  disputed.   Nor  is  the 
necessity  of  constructing  a  new  facility.   The 
issue  before  the  court  is  that  of  the  require- 
ment that  it  be  compatible  with  the  greatest 
public  good  and  least  private  injury." 

In  that  case,  the  court  found  that  three  alternate  routes 

proposed  for  a  highway  were  substantially  equal  in  public 
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benefit,  and  concluded  that  the  question  was  then  reduced  to 

one  of  the  least  private  injury.   Reconstruction  of  the  existing 

route  was  indicated,  unless  further  evidence  should  show  a 

public  disadvantage  in  that  route  which  would  offset  the  major 

private  injury  occasioned  by  a  taking  for  an  entirely  new 

route.   An  earlier  case,  State  ex  rel.  Livingston  v.  District 

Court,  90  Mont.  191,  300  Pac.  916,  918,  reached  back  to  the 

original  California  decision  which  established  this  provision 

as  an  element  of  the  question  of  necessity.   City  of  Santa  Ana 

V.  Gildmacher,  173  Cal.  395,  65  Pac.  883,  886  (1901); 

"The  question  of  necessity  in  a  given  case 
involves  a  consideration  of  facts  which  relate 
to  the  public,  and  also  to  the  private  citizen 
whose  property  may  be  injured.   The  greatest 
good,  on  the  one  hand,  and  the  least  injury, 
on  the  other,  are  the  questions  to  be  deter- 
mined, and  these  questions  are  for  the  jury, 
in  passing  on  the  question  of  necessity." 

The  principle  has  been  well  entrenched  in  Montana,  Arizona  and 

California  law  since  the  Gildmacher  decision,  and  has  been 

accepted  in  other  jurisdictions  without  comparable  statutes, 

as  in  Central  Hanover  Bank  &  Trust  Co.  v.  Pan  American  Airways, 

Inc. ,  137  Fla,  808,  188  So.  820,  824  (1939).   Although  the 

statutory  provision  under  consideration  appears  to  be  unique 

to  Montana,  Arizona  and  California,  the  balancing  of  injury 

and  benefit  is  implicit  in  necessity,  the  general  rule  being 

stated  thus  m  29A  C.J.S.  Eminent  Domain,  §90: 

"'Necessity,'  within  the  rule  that  the  particular 
property  to  be  appropriated  must  be  necessary, 
does  not  mean  an  absolute,  but  only  a  reasonable 
or  practical  necessity,  such  as  would  combine 
the  greatest  benefit  to  the  public  with  the 
least  inconvenience  and  expense  to  the  condemning 
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party  and  property  owner  consistent  with 
such  benefit..,." 

That  the  taking  is  necessary  for  the  use  must  appear ,§93-9905, 

R.C.M.  1947,  and  the  evidence  must  show  that  the  public 

interests  require  the  taking  of  the  lands  being  condemned, 

§93-9911.   But  a  challenge  to  the  location  is  an  affirmative 

defense,  and  the  burden  of  proof  is  on  the  defendant. 

Montebello  Unified  School  Dist.  v.  Keay,  55  C.A.  2d  839,  131 

P. 2d  384,  387  (1943) . 

It  should  be  noted  in  connection  with  the  comment  on 
§93-9905  that  while  certain  questions  of  necessity  should  not 
be  considered  under  §93-9905,  R.C.M.  1947,  those  questions  may 
arise  under  this  provision.   Since  this  section  provides  an 
affirmative  defense,  rather  than  a  necessary  showing,  it  has 
been  retained  as  a  separate  section,  rather  than  being  joined 
to  §93-9905  or  §93-9911(4). 

The  reference  to  §93-9911  deleted  from  paragraph  one 
does  not  seem  to  add  to  the  meaning  of  this  section  or  aid  in 
the  application  of  §93-9911,  and  it  is  therefore  eliminated, 
as  has  been  done  in  Arizona  and  California. 

The  second  paragraph  rewrites  the  present  section.   Note 
that  "examination"  is  made  plural  to  conform  in  number  to  the 
other  items  enumerated. 

The  third  paragraph  continues  the  policy  of  the  present 
section  in  allowing  a  cause  of  action  only  for  injury  resulting 
from  negligence,  wantonness  or  malice.   This  provision  is 
foreshadowed  in  Bonaparte  v.  Camden  &  A.  R.  Co.,  3  Fed.  Cas . 
821,  831  (No.  1617)  (C.C.D.  N.J.  1830),  cited  above  in  the 
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preliminary   coininent: 

"When  nothing  further  is  done,  it  is  competent 
for  the  legislature  to  give  this  authority, 
without  any  obligation  to  compensate  for  a 
damage  which  must  be  trivial;  if  the  company 
commit  any  wanton  acts,  or  do  any  unneces- 
sary damage,  they  are  trespassers...." 

Under  this  provision,  injury  necessarily  or  reasonably 
occasioned  by  a  survey,  such  as  clearing  brush  along  a  survey 
line,  does  not  give  rise  to  a  cause  of  action.   No  provision 
for  damages  is  made  in  the  majority  of  jurisdictions.   Fourteen 
jurisdictions  which  provide  liability  for  actual  damages,  or 
for  damages  due  to  wantonness,  negligence,  malice  or  careless- 
ness are  listed  in  Highway  Research  Board  Special  Report  59, 
Condemnation  of  Property  for  Highway  Purposes ,  Part  III,  p.  51 
(1960),  and  the  remaining  jurisdictions  are  said  to  provide 
merely  for  entry.   However,  while  Montana  and  California  are 
listed  among  the  fourteen  having  damage  provisions,  Arizona, 
which  has  an  identical  provision,  was  listed  with  the  remainder, 
so  the  listing  may  not  be  entirely  accurate.   It  has  not  been 
checked  further. 

The  amendment  substitutes  "owners  or  possessors"  for 
"owners"  in  this  paragraph,  since  the  injury  occasioned  by  an 
entry  is  essentially  an  injury  to  a  possessory  interest,  not 
exclusive  to  ownership  interests.   Trampling  a  tenant's  crops 
may  be  no  injury  to  the  owner  of  the  land.   As  the  section  now 
stands,  it  is  not  clear  whether  a  tenant  is  an  "owner"  within 
the  meaning  of  this  section,  and  consequently  whether  he  is 
limited  to  an  action  for  damages  to  his  interest  only  in  the 
event  of  negligence,  wantonness  or  malice. 
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does  attempt  to  make  the  enumeration  more  exhaustive  by 
gathering  into  one  section  all  of  the  uses  noted  in  Appendix  A, 
and  in  some  cases,  by  making  the  implications  of  certain  uses 
more  explicit. 

PROPOSED  AMENDMENT  NO.  1 
"93-9902.   What  are  public  uses.   Subject  to  the  provisions 
of  this  chapter,  the  power  of  eminent  domain  may  be  exercised 
for  the  following  public  uses: 

1.  All  public  uses  authorized  by  the  government  of  the 
United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county, 
city,  town,  or  school  districts. 

4.  Canals,  aqueducts,  flumes,  ditches,  or  pipes  for 
conducting  water,  heat,  or  gas  for  the  use  of  the  inhabitants 
of  any  county,  city,  or  town. 

5.  Raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening,  deepening,  or  straightening  their 
channels. 

6.  Roads,  streets,  and  alleys,  and  all  other  public  uses 
for  the  benefit  of  any  county,  city,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislative  assembly. 
The  mode  of  apportioning  and  collecting  the  costs  of  the 
improvements  authorized  by  paragraphs  3,  4,  5  and  6  shall  be  as 
provided  in  the  statutes  or  ordinances  by  which  they  are 
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authorized. 

7.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges, 
plank  and  turnpike  roads  and  acquisitions  for  highway  purposes. 

8.  Railroad  rights  of  way,  station  grounds,  yards, 
sidetracks  and  other  necessary  facilities,  including  construc- 
tion and  maintenance  material. 

9.  Canals,  ditches,  flumes,  aqueducts,  and  pipes  for 
public  transportation,  for  supplying  mines,  mills,  smelters 
and  farming  neighborhoods  with  water,  and  sites  for  reservoirs 
necessary  for  collecting  and  storing  water. 

10 .  Draining  and  reclaiming  lands ,  and  for  floating  logs 
and  lumber  on  streams  not  navigable. 

11.  Roads,  tunnels,  ditches,  flumes,  pipes,  tramway  lines, 
and  dumping  places  for  working  mines,  mills,  or  smelters,  and 

an  occupancy  in  common  by  the  owners  or  the  possessors  of 
different  mines  of  any  place  for  the  flow,  deposit,  or  conduct 
of  tailings  or  refuse  matter  from  their  several  mines,  mills, 
or  smelters,  and  sites  for  reservoirs  necessary  for  collecting 
and  storing  water. 

12.  Private  roads  leading  from  highways  to  residences  or 
farms . 

13.  Telegraph  and  telephone  lines  and  all  other 
transmission,  reception  and  relay  paths  and  facilities  for  public 
communication. 

14.  Sewerage  of  any  city,  county,  or  town,  or  any 
subdivision  thereof,  whether  incorporated  or  unincorporated,  or 
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of  any  settlement  consisting  of  not  less. than  ten  (10)  families, 
or  of  any  public  buildings  belonging  to  the  state,  or  to  any 
college  or  university. 

15.  Electric  light  and  power  transmission  lines,  and  all 
transportation,  transmission  and  intercommunication  facilities 
of  common  carrier  pipelines. 

16.  Logging  railroads. 

17.  Temporary  logging  roads  and  banking  grounds  for  the 
transportation  of  logs  and  timber  products  to  public  streams, 
lakes,  mills,  railroads,  or  highways,  for  such  time  as  the 
court  may  determine.   The  grounds  of  state  institutions  are 
excepted  from  this  use. 

18.  Underground  reservoirs  suitable  for  storage  of  natural 
gas. 

19.  To  mine  and  extract  ores,  metals  or  minerals  owned  by 
the  plaintiff  located  beneath  or  upon  the  surface  of  property 
where  the  title  to  said  surface  vests  in  others. 

20.  Airports,  landing  fields  and  other  air  navigation 
facilities;  easements  or  other  interests  in  unobstructed  air 
space  or  navigation  hazards;  easements  for  markings  and  lights; 
and  parking  areas  for  aircraft. 

21.  Cemeteries  for  burial  of  the  dead. 

22.  Parking  areas  and  parking  facilities  for  motor 
vehicles. 

23.  Water  plants  and  water  rights  for  municipal  water 
supply  purposes . 

24.  Urban  renewal  projects  for  the  rehabilitation. 
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redevelopment  and  clearance  of  blighted  areas  in  cities  and 
towns,  and  housing  projects  under  the  housing  authorities  law. 

25.  Fish  hatcheries,  nursery  ponds,  game  farms;  game, 
bird,  fish  or  furbearing  animal  restoration,  propagation  or 
protection;  public  hunting,  fishing  and  trapping  areas. 

26.  Public  camping  and  recreation  areas,  civic  centers, 
youth  centers,  museums,  recreational  centers,  athletic  fields 
and  civic  stadiums;  and  state  parks,  state  recreational  areas, 
state  monuments  and  state  historical  sites. 

27.  Works  for  the  conservation,  development,  storage, 
distribution  and  utilization  of  water  by  the  state  water 
resources  board;  and  flood  control  and  flood  prevention  projects 
by  cities,  towns  and  counties. 

28.  All  other  public  uses  authorized  by  the  legislative 
assembly. 

COMMENT  ON  PROPOSED  AI4ENDMENT  NO.  1 


FIRST  SENTENCE. 

"93-9902.  What  are  public  uses.  Subject  to  the 
provisions  of  this  chapter,  the  power  of  eminent 
domain  may  be  exercised  for  the  following  public 
uses : " 

The  proposed  amendment  eliminates  the  19  35  code  designation  as 

being  of  no  value,  and  substitutes  "power"  for  "right"  as 

suggested  for  §93-9901  in  the  memorandum  of  June  22.   Although 

the  original  statute  provides  for  the  opening  of  private  roads 

in  paragraph  6,  the  word  "public"  was  and  is  appropriately  used 

in  this  sentence.   In  this  connection,  see  the  comment  to 
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paragraph  12  of  the  proposed  amendment,, 

PARAGRAPH  1. 

"1.   All  public  uses  authorized  by  the  government 
of  the  United  States." 

§93-9902  is  not  a  delegation  of  the  power  of  eminent  domain. 

Its  function  is  to  define  the  purposes  for  which  the  power  may 

be  exercised.   Unless  the  delegatee  of  the  power  can  show 

authority  for  exercise  of  the  power,  other  than  this  statement 

that  property  may  be  taken  for  a  federal  purpose,  he  has  no 

power  which  he  can  direct  to  the  use.   Under  Montana  law,  the 

showing  is  made  in  the  complaint.   §93-9908,  R.C.M.  1947, 

requires : 

"The  complaint  must  contain: 
*  *  * 

3.   A  statement  of  the  right  of  the  plaintiff." 

The  requirement  has  not  been  extensively  discussed.   In 

Interstate  Power  Co.  v.  Anaconda  Copper  Min.  Co.,  52.  Mont.  509, 

515,  159  Pac.  408  (1916)  the  court  said: 

"It  is  sufficient  to  make  out  a  case  if  the 
I        allegations  of  the  complaint  disclose  that  the 
t         plaintiff  is  one  of  the  agencies  through  which  the 
state  has  chosen  to  exercise  the  power  of  eminent 
domain,  and  that  the  use  to  which  the  property 
sought  to  be  taken  is  one  of  the  public  uses 
enumerated  in  the  statute.   That  is  what  is  meant 
by  the  requirement  that  the  complaint  must  contain 
a  statement  of  the  right  of  the  plaintiff." 

The  effect  of  §93-9902  is  thus  to  meet  half  of  the  requirement — 

public  use--and  the  other  half--authority  to  take  for  the  use-- 

must  be  affirmatively  shown  from  other  sources.   Therefore,  it 

does  not  appear  that  the  section  can  be  so  broadly  interpreted 
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as  to  allow  a  taking  for  a  federal  use  unless  the  plaintiff  is 
prepared  to  show  his  authority  as  a  delegatee  of  the  federal 
power.   The  Declaration  of  Taking  Act,  40  U.S.C.  258(a), 
requires  a  similar  statement:   A  statement  of  the  authority 
under  which  and  the  public  use  for  which  said  lands  are  taken." 

This  provision  is  the  same  as  that  of  Arizona,  and 
substantially  that  of  California,  which,  however,  enumerates 
certain  specific  uses  and  concludes  with  "all  other  public  uses 
authorized  by  the  Government  [sic]  of  the  United  States." 
Delegatees  of  the  federal  power  of  eminent  domain  may  bring 
condemnation  actions  in  either  the  state  or  federal  courts.   The 
statute  is  not  the  source  of  federal  authority,  and  the  United 
States  may  take  land  in  a  state  without  any  consent  or  concurrent 
act  of  the  state.   Chappell  v.  United  States,  160  U.S.  499,  40 
L.  Ed.  510,  514  (1896).   The  Declaration  of  Taking  Act,  40  USCA 
§258 (a)  -  258(e),  is  additional  to  any  right,  power  or  authority 
conferred  by  the  laws  of  any  state  under  which  such  proceedings 
may  be  conducted.   40  USCA  §258 (d). 

This  paragraph  was  adopted  in  California  prior  to  the 
decision  in  Kohl  v.  United  States,  91  U.S.  367,  23  L.  Ed.  449 
(1875) ,  and  ten  years  after  that  decision  in  Montana.   The  Kohl 
case  was  the  first  to  clearly  recognize  the  right  of  the  United 
States  to  exercise  the  power  of  eminent  domain  by  proceedings 
in  federal  courts.   Prior  thereto,  the  rationale  in  California 
was  that  federal  action  in  state  courts  was  in  effect  an 
exercise  of  the  state's  power  of  eminent  domain  which  had  been 
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delegated  to  the  federal  government.   Nichols ,  §1.24(2),  citing 

Gilmer  v.  Lime  Point,  18  Cal.  229  (1861) .   The  only  express 

delegation  of  the  power  to  the  United  States,  if  it  be  a 

delegation,  is  found  in  §89-845,  R.C.M.  1947,  which  provides 

that  the  United  States  may  take  ditches ,  canals  or  reservoirs 

by  eminent  domain.   The  title  of  chapter  70,  Laws  of  1905,  which 

enacted  the  section,  is:  .  . 

"An  act  granting  unto  the  government  of  the  United 
States  the  right  to  use  or  enlarge  any  canal  or 
ditch..."  (Emphasis  supplied.) 

and  it  thus  seems  that  the  concept  of  the  independent  right  of 

the  federal  government  to  take  for  its  needs  was  not  fully 

accepted  by  the  legislative  assembly  thirty  years  after  the 

Kohl  case. 

The  paragraph  is  innocuous  in  that  it  correctly  states  the 

law  at  this  time,  although  the  theory  apparently  underlying  its 

original  enactment  no  longer  holds .   It  neither  creates  nor 

limits  the  federal  power  of  eminent  domain  in  this  state,  and 

is  retained  in  the  amended  sections  principally  on  the  ground 

that  its  repeal  would  be  conspicuous,  even  if  no  legal 

consequences  should  follow.   Perhaps,  too,  it  will  serve  as  an 

adequate  base  for  consent  to  federal  takings  in  the  minds  of 

those  who  may  doubt  their  validity  without  such  authorization. 

PARAGRAPH  2. 

"2.   Public  buildings  and  grounds  for  the  use  of  the 
state." 

The  language  deleted  here  has  been  moved  to  paragraph  28. 


-44- 


i| 


It  would  serve  no  purpose  to  support  by  case  and  test  the 
unassailable  proposition  that  pviblic  buildings  and  grounds  are 
public  uses  which  justify  exercise  of  the  power  of  eminent 
domain.   See  Nichols,  §7.511. 

PARAGRAPH  3. 

"3.   Public  buildings  and  grounds  for  the  use  of 
any  county,  city,  town,  or  school  districts." 

This  and  the  following  three  paragraphs  were  derived  from 

the  original  paragraph  3  in  the  present  code.   The  split  into 

four  parts  was  made  in  the  interest  of  clarity.   The  draft 

follows  the  Arizona  code  §12-1111.   As  with  paragraph  2,  it  is 

only  necessary  to  say  that  the  uses  set  forth  are  undoubtedly 

public  uses.   See  Nichols,  §7.511,  and  also  at  §7.517,  where 

he  describes  a  taking  for  school  purposes  as  undoubtedly  public, 

citing  Woodlawn  School  Dist.  v.  Woodland  Cemetery  Ass'n.,  174 

C.A.2d  243,  344  P. 2d  326  (1959). 

PARAGRAPH  4. 

"4.  Canals,  aqueducts,  flumes,  ditches,  or  pipes 
for  conducting  water,  heat,  or  gas  for  the  use  of 
the  inhabitants  of  any  county,  city,  or  town." 

The  word  "for"  added  in  this  paragraph  occurs  in  the 
California  and  Arizona  counterparts  of  this  provision,  and  was 
originally  included  in  the  Montana  enactment.   It  was  deleted, 
apparently  through  an  inadvertence,  in  189  5  and  is  restored  here 
for  clarity. 

Canals,  aqueducts,  flumes  and  ditches  are  given  specific 
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mention  in  article  3,  §15  of  the  Montana  constitution,  declaring 
the  use  of  water  a  public  use,  and  no  doubt  the  courts  would 
find  no  difficulty  in  finding  that  pipes  are  included  in 
aqueducts.   The  section  is  self-executing.   Spratt  v.  Helena 
Power  Transmission  Co.,  37  Mont.  60,  94  Pac.  631,  634  (1908). 
The  transportation  of  gas  was  held  a  public  use  in  San  Diego 
Gas  &  Electric  Co.  v.  Lux  Land  Co.,  14  Cal.  Rptr.  899,  903 
(1961).   Without  discussion,  the  District  Court  of  Appeal,  4th 
District,  stated  that  the  California  counterpart  of  this 
provision  (Cal.  C.  Civ.  Pro.  §1238(17))  declared  the  public  use. 
Action  by  interstate  carriers  may  be  taken  under  the  Federal 
Natural  Gas  Act,  15  USCA  717(f),  held  constitutional  in  Thatcher 
V.  Tennessee  Gas  Transmission  Co.,  180  F.2d  644,  cert,  denied 
71  S.  Ct.  66,  340  U.S.  829,  95  L.  Ed.  609  (1950).   No  cases 
involving  the  transportation  of  heat  were  found  in  the 
jurisdictions  covered  by  the  Pacific  Reporter. 

PARAGRAPH  5. 

"5.   Raising  the  banks  of  streams,  removing 
obstructions  therefrom,  and  widening,  deepening, 
or  straightening  their  channels. 

The  construction  of  levees  and  the  improvement  of  streams 

for  purposes  of  navigation  have  been  consistently  held  public 

uses.   Nichols,  §§7.5155,  7.513.   See  paragraph  27  for  a  comment 

on  flood  control. 

PARAGRAPH  6. 

"6.   Roads,  streets,  and  alleys,  and  all  other  public 
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uses  for  the  benefit  of  any  county,  city  or 
town,  or  the  inhabitants  thereof,  which  may 
be  authorized  by  the  legislative  assembly. 
The  mode  of  apportioning  and  collecting  the 
costs  of  the  improvements  authorized  by 
paragraphs  3,  4,  5  and  6  shall  be  as  pro- 
vided in  the  statutes  or  ordinances  by  which 
they  are  authorized." 

Town  roads  and  city  streets  are  clearly  for  public  use. 

Nichols,  §7.512.   That  the  improvement  may  be  paid  for  by  special 

assessment  is  a  tax,  Cosman  v.  Chestnut  Valley  Irrigation 

District,  supra,  at  page  121. 

PARAGRAPH  7. 

"7.  Wharves,  docks,  piers ,  chutes ,  booms, 
ferries ,  bridges ,  plank  and  turnpike  roads 
and  acquisitions  for  highway  purposes." 

This  is  the  first  of  4  paragraphs  made  from  paragraph  4  of 
§93-9902.   The  words  "of  all  kinds"  seem  to  add  nothing  to  the 
general  application  of  the  enumeration  preceding  the  phrase,  and 
they  are  therefore  omitted.   Private  roads  are  covered  in 
paragraph  12  below. 

"Acquisitions  for  highway  purposes"  is  substituted  for 
"highways"  to  relate  this  paragraph  to  the  enumeration  of  highway 
purposes  in  §32-3903,  R.C.M.  1947.   It  is  doubtful  whether  there 
are  in  existence  or  in  contemplation  any  plank  or  turnpike  roads 
at  this  time.   However,  it  is  a  matter  of  policy  decision  as  to 
whether  authority  for  toll  facilities  should  remain  in  the  law 
for  future  potential  use. 

Nichols,  §7.5132  states  that  there  is  no  question  that  a 
taking  for  wharves,  docks  and  piers  is  a  taking  for  public  use. 
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So  for  highways,  §7.512,  and  toll  roads ,  §7 . 512 (3) .   Bridges 
are  part  of  the  highway.   11  C.J.S.  Bridges  §3.   As  such,  they 
are  piiblic  uses.   Booms  have  been  upheld  as  public  uses.   See 
Burrows  v.  Grays  Harbor  Boom  Co.,  44  Wash.  630,  87  Pac.  937, 
9  40  (1906) .   Landing  places  for  ferries  may  be  taken.   Pool  v. 
Simmons,  134  Cal.  621,  66  Pac.  872,  873  (1901). 

PARAGRAPH  8. 

"8.   Railroad  rights  of  way,  station  grounds, 
yards,  sidetracks  and  other  necessary  facili- 
ties, including  construction  and  maintenance 
material." 

The  added  material  more  completely  reflects  the  extent  of 
the  power  of  eminent  domain  delegated  to  railroads  in  §72-20  5, 
R.C.M.  19  47.   "Railroad"  and  "railway"  are  synonymous.   Daily 
Bank  and  Trust  Co.  v.  Great  Falls  St.  Ry.  Co.,  30  Mont.  298, 
80  Pac.  252,  254  (1905).   For  consistency  in  terminology, 
"railways"  is  changed  to  "railroads"  in  paragraph  28,  below. 
The  choice  of  terms  is  arbitrary. 

Railroads  in  Montana  are  common  carriers  under  article  VII 
of  the  constitution  of  Montana,  §15.   By  the  force  of  such 
provision,  the  question  of  whether  a  railroad  involves  a  public 
use  is  practically  eliminated.   Thus,  in  Kipp  v.  David-Daly 
Copper  Co. ,  41  Mont.  509,  110  Pac.  237,  241  (1910)  a  mining 
company  was  held  to  have  the  power  of  eminent  domain  for 
construction  of  a  railway  from  its  mine  through  the  streets  of 
Butte  to  connect  with  a  spur  line  of  a  railroad.   Whether  use 
by  the  public  is  only  speculative  is  of  no  import.   The  power 
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depends  upon  the  right  of  the  public  to  use  the  railroad,  not 
the  extent  to  which  it  is  actually  used.   Butte,  A.  &  P.  Ry.  Co. 
V.  Montana  U.  Ry.  Co. ,  16  Mont.  504,  41  Pac.  232,  238  (1895). 
Railroads  have  a  general  power  of  condemnation.   Any  necessary 
land  may  be  acquired.   State  ex  rel.  Bloomington  Land  &  Live 
Stock  Co.  V.  District  Court,  34  Mont.  535,  88  Pac.  44,  47 
(1906) .   The  power  to  condemn  includes  necessary  appendages  and 
adjuncts.   Central  Pac.  Ry.  Co.  v.  Feldman,  152  Cal.  303,  92  Pac. 
849,  851  (1907). 

PARAGRAPH  9 . 

"9.   Canals,  ditches,  flumes,  aqueducts  and 
pipes  for  public  transportation,  for  supplying 
mines,  mills,  smelters  and  farming  neighborhoods 
with  water,  and  sites  for  reservoirs  necessary 
for  collecting  and  storing  water." 

The  word  "for"  added  herein  appears  in  the  Arizona  and 
California  counterpart  sections,  and  is  added  for  clarity.   "For 
the  reduction  of  ores"  is  deleted  as  redundant.   Smelting 
involves  the  reduction  of  ores,  and  is  but  rarely  used  in  the 
sense  of  melting  only.   In  its  practical  sense,  it  is  the 
separation  of  the  compounds  in  ores  by  chemical  or  electrical 
methods.   See  Cowles  Electric  Smelting  &  Aluminum  Co.  v.  Lawrey, 
79  Fed.  331,  343,  24  CCA.  616  (1897). 

It  is  the  policy  of  the  state  to  foster  and  encourage  the 
development  of  the  mineral  resources  of  the  state.   Kipp  v. 
Davis-Daly  Copper  Co.,  41  Mont.  509,  110  Pac.  237,  241  (1910). 
But  this  statute  in  aid  of  mining  is  designed  to  aid  the  industry, 
not  the  individual.   State  ex  rel.  Butte-Los  Angeles  Mining  Co. 
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V.  District  Court,  103  Mont.  30,  60  P. 2d  380,  383  (1936).   If 
the  people  have  found  the  assistance  of  mining  to  be  a  public 
use,  the  supreme  court  of  the  United  States  will  not  interfere. 
Strickley  v.  Highland  Boy  G.  M.  Co.,  200  U.S.  527,  531,  50  L. 
Ed.  581,  26  S.  Ct.  301  (1905).   Further,  of  course,  article  III, 
§15  of  the  Montana  constitution  makes  the  beneficial  use  of 
water  a  public  use,  and  that  provision  standing  alone  might  be 
sufficient  to  justify  this  paragraph  in  both  its  mining  and 
irrigation  aspects  as  declaring  a  proper  public  use.   Under 
the  benefit  theory  (as  opposed  to  the  use  theory,  above)  found 
in  Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont.  10  8,  8  8 
Pac.  773,  776  (1907),  there  can  be  little  question  that  the 
Montana  court  would  approve  this  paragraph.   See  the  discussion 
of  paragraph  4  on  irrigation  uses. 

PARAGRAPH  10. 

"10.   Draining  and  reclaiming  lands,  and  for 
floating  logs  and  lumber  on  streams  not  navigable." 

The  minor  change  in  language  is  made  for  the  benefit  of 
parallel  construction,  and  does  not  make  any  change  in  substance. 

In  Billings  Sugar  Co.  v.  Fish,  40  Mont.  256,  106  Pac.  565, 
571  (1910) ,  drainage  was  equated  with  irrigation  as  a  public 
purpose  as  its  equally  useful  opposite.   It  was  also  said  to 
be  good  under  the  police  power  as  a  public  health  measure,  as 
well  as  an  activity  "having  as  its  object  the  improvement  and 
reclamation  of  agricultural  lands  for  the  public  good."   A 
drainage  district  was  held  good  in  Hansen  v.  City  of  Havre, 
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112  Mont.  207,  114  P. 2d  1053,  1058  (1941),  as  protecting  the 
city  from  flood  water  by  drainage  for  public  purposes,  but 
under  the  provision  of  paragraph  6  in  this  draft  for  "all  other 
public  uses." 

The  improvement  of  rivers  for  the  purpose  of  floating  logs 
has  been  upheld  in  Alabama,  New  York  and  Washington,  in  the 
latter  state  on  condition  that  the  river  be  open  to  public  use. 
It  would  seem  that  under  the  public  advantage  theory  adopted 
in  Montana,  such  improvement  might  be  essential  to  development 
of  timber  resources,  and  as  such  would  qualify  as  a  public  use. 

PARAGRAPH  11. 

"11.   Roads,  tunnels,  ditches,  flumes,  pipes, 
tramway  lines  and  dumping  places  for  working 
mines,  mills  or  smelters  and  also  an  occupancy 
in  common  by  the  owners  or  the  possessors  of 
different  mines  of  any  place  for  the  flow,  de- 
posit or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines,  mills  or  smelters 
and  sites  for  reservoirs  necessary  for  collect- 
ing and  storing  water." 

The  present  paragraph  10,  "tramway  lines"  has  been  added 
to  this  section  of  related  material  in  the  same  position  it 
holds  in  the  California  statute.   See  the  comment  on  paragraph  9 
on  the  deletion  of  "for  the  reduction  of  ores"  and  on  the 
provision  for  reservoir  sites. 

In  view  of  Montana's  declaration  that  the  assistance  of 
mining  is  a  public  use  and  that  of  the  supreme  court  of  the 
United  States  sustaining  the  view  (see  comment  on  paragraph  9) , 
there  is  little  ground  for  doubting  the  validity  of  this 
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provision.   Condemnation  of  a  tailings  dump  was  upheld  in 

Goldfield  Consol.  Milling  &  Transp.  Co.  v.  Old  Sandstrom  Annex 

Gold  Mining  Co. ,  38  Nev.  426,  150  Pac.  313  (1915),  and  a  tipple 

site  for  a  coal  company  in  Ketchum  Coal  Co.  v.  Pleasant  Valley 

Coal  Co. ,  50  Utah  395,  168  Pac.  86  (1917). 

Unlike  Montana,  Nevada  and  Utah,  California  has  taken  the 

view  that  "the  business  of  mining  for  the  benefit  of  the  mine 

owner  is  as  much  a  private  affair  as  that  of  the  farm  or 

factory,  and  the  right  of  eminent  domain  cannot  be  invoked  in 

aid  of  it."   Sutter  County  v.  Nichols,  152  Cal.  688,  93  Pac. 

872,  874  (1908).   See  also  Amador  Queen  Mining  Co.  v.  Dewitt, 

73  Cal.  482,  15  Pac.  74,  75  (1887).   However,  even  though  the 

Montana  provision  was  adopted  from  California,  it  is  unlikely, 

in  view  of  the  prior  declarations  of  our  court,  that  the 

strict  California  view  will  be  adopted.   Consider  this,  from 

Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont.  108,  88  Pac. 

773,  776  (1907) : 

"Is  the  furnishing  of  electric  power  for  use 
in  mines  and  smelters  any  less  an  aid  in  the 
development  of  these  industries  than  is  a  taking 
of  land  for  a  right  of  way  for  a  road  over  which 
supplies  and  machinery  can  be  transported,  or  for 
an  aerial  tramway  for  the  transportation  of  ores 
from  a  mine  to  a  railroad?   We  think  not." 

The  court  held  the  furnishing  of  power  good. 


PARAGRAPH  12. 

"12.   Private  roads  leading  from  highways  to 
residences  or  farms." 

The  Montana  constitution,  article  III,  §15,  provides  for 
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the  opening  of  private  roads,  as  does  this  paragraph.   In 
California  and  Arizona,  such  roads  are  called  byroads,  as  they 
were  in  Montana  from  18  87  to  189  5.   The  question  of  whether 
taking  land  for  a  private  way  under  specific  constitutional 
authority  is  a  taking  without  due  process  has  never  been  passed 
upon  by  the  supreme  court  of  the  United  States .   Nichols , 
§7.626(1).   However,  it  was  held  in  the  circuit  court  of  appeals, 
ninth  circuit,  that  such  taking  is  constitutional  in  the  case 
of  a  logging  road.   Ruddock  v.  Bloedel  Donovan  Lumber  Mills, 
28  F.2d  684  (1928).   In  Komposh  v.  Powers,  75  Mont.  493,  244 
Pac.  29  8,  30  2  (19  26)  the  Montana  court  held  that  private  ways 
opened  under  the  statute  were  "in  fact,  not  'private  roads," 
but  public  roads,  which  lead  from  a  public  highway,  and  must, 
therefore,  be  open  to  any  member  of  the  public..."   In  holding 
the  statute  good  against  an  assault  on  its  constitutionality, 
by  making  the  "private  road"  a  "public  road,"  the  court  did  not 
find  it  necessary  to  consider  or  discuss  the  constitutional 
provision,  but  only  indicated  that  a  purely  private  taking,  as 
for  a  road  between  different  tracts  of  the  same  owner  across 
the  land  of  others,  might  be  unconstitutional.   But  in  Arizona, 
the  state  court  upheld  the  opening  of  a  way  from  a  homestead  to 
national  forest  lands  for  the  passage  of  cattle  for  grazing 
purposes,  even  though  the  way  did  not  connect  with  any  public 
highway,  under  a  theory  of  development  of  the  resources  of  the 
state.   Cienga  Cattle  Co.  v.  Atkins,  126  P. 2d  481,  59  Ariz. 
287  (1942) .   Similarly,  a  logging  railway  was  justified  in 
Oregon  under  a  constitutional  provision  for  "ways  necessary  to 
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promote  the  transportation  of  the  raw  products  of  mine  or 
farm  or  forest..."  against  the  complaint  that  it  offended 
against  the  14th  amendment  in  Flora  Logging  Co.  v.  Boeing, 
42  F.2d  145  (1930) . 

PARAGRAPH  13. 

"13.   Telegraph  and  telephone  lines  and  all 
other  transmission,  reception  and  relay  paths 
and  facilities  for  public  communication." 

This  paragraph  combines  former  paragraphs  7  and  8,  to 

bring  related  matters  together.   Electric  light  lines  are 

included  in  paragraph  15  of  this  draft  for  the  same  reason. 

The  added  matter  is  designed  to  allow  provision  for 

communication  facilities  which  do  not  use  lines,  such  as 

microwave  and  laser  transmissions  which  operate  on  a  line- 

of-sight  transmission  through  space,  but  which  may  require 

easements  for  unobstructed  transmission  space.   A  taking  of 

unobstructed  air  space  for  electronic  impulse  transmission 

for  military  use  is  reported  in  United  States  v.  29.40  Acres 

of  Land,  131  F.  Supp.  84  (1955) ,  but  the  issue  there  was  the 

extent  of  taking,  not  the  right  to  take.   In  Ohio  Tel.  &  Tel. 

Co.  v.  Steen,  54  Ohio  Abs ,  111,  85  N.E.  2d  579,  580  (1949),  it 

was  held  the  transmission  of  television  via  cable  was  a 

telephone  and  telegraph  purpose  since  television  is  merely  an 

advancement  or  improvement  in  the  art  of  telegraphy  and 

telephony.   The  holding  was  criticized  as  dubious  in  Hager, 

"Eminent  Domain:   Necessity  of  Taking:   Television 

Included  in  Telephone  and  Telegraph  Purposes,"  3  Oklahoma  Law 
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Review  326  (1950) ,  on  the  ground  that  the  content  of  typical 
telephone  and  television  transmissions  is  not  similar  and 
that  telephones  and  television  are  two  different  things. 
The  criticism  may  be  weakened  if  one  considers  telephone  and 
telegraph  uses  in  terms  of  facilities  for  the  transmission 
of  messages,  information  or  intelligence  by  the  means  known 
to  the  draftsmen  of  the  code  at  the  time  it  was  adopted. 
This  is,  however,  a  new  area  of  the  law,  and  the  cases  are 
few.   In  Ball  v.  American  Tel,  and  Tel.  Co.,  227  Miss.  218, 
86  So. 2d  42,  45  (1956),  it  was  held,  without  citation  of 
authority,  that  television  is  a  branch  of  the  "carrier  art," 
which  includes  the  telephone  and  telegraph.   In  Brauman  v. 
American  Tel,  and  Tel.  Co.,  210  Tenn.  664,  362  S.W.2d  236 
(1962) ,  a  taking  for  a  microwave  tower  was  allowed  under  a 
statute  providing  for  telephone  and  telegraph  lines  "or 
other  system  of  transmitting  intelligence  the  equivalent 
thereof."   The  tendency  of  the  scant  available  authority  is  to 
treat  television  and  microwave  systems  as  modern  extensions 
of  the  prior  arts  of  communication  at  a  distance.   The  added 
language  in  paragraph  13  is  intended  to  remove  any  question 
from  the  present  statute  as  to  newer  means  of  communication. 

PARAGRAPH  14. 

"14.   Sewerage  of  any  city,  county  or  town,  or 
any  subdivision  thereof,  whether  incorporated 
or  unincorporated,  or  of  any  settlement  consist- 
ing of  not  less  than  ten  (10)  families,  or  of 
any  public  buildings  belonging  to  the  state, 
or  to  any  college  or  university." 


-55- 


This  section  is  unchanged.   This  paragraph  expresses 
a  public  use.   Nichols,  §7.5154.   However,  in  Lenggi  v. 
Garovotti,  45  Cal.2d  20,  274  P. 2d  942  (1954),  affirmed  286 
P. 2d  15,  the  district  court  of  appeals  held  that  the  ten- 
family  provision  related  only  to  condemnation  for  a  public 
sewerage  system,  and  upheld  a  taking  by  an  individual  for  a 
connection  with  an  existing  system  under  an  extension  of  the 
California  statute  for  connection  of  private  buildings  with 
established  systems.   Some  consideration  might  be  given  to 
making  a  like  addition  to  this  statute.   However,  such 
extension  would  possibly  be  a  new  use,  and  this  proposed 
amendment  does  not  extend  to  new  uses . 

PARAGRAPH  15. 

"15.  Electric  light  and  power  transmission 
lines,  and  all  transportation,  transmission 
and  intercommunication  facilities  of  common 
carrier  pipelines." 

The  use  of  eminent  domain  for  light  and  power  facilities 

is  well  settled.   Nichols,  §7.522.   The  added  matter  is  intended 

to  cover  the  provision  in  §8-203,  R.C.M.  1947,  for  common 

carrier  pipelines.   The  present  Montana  statute  embodies  the 

narrow  view  of  public  use,  in  that  the  carrier  must  be  a  common 

carrier.   For  an  argument  for  the  broad  view  that  public 

advantage  justifies  the  exercise  of  the  power,  see  Gerding, 

"The  Use  of  Eminent  Domain  for  Oil  and  Gas  Pipelines  in  New 

Mexico,"  4  Natural  Resources  Journal  360  (1964).   The  author 

argues  that  since  there  is  no  permanent  damage  to  the  land 
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crossed  and  there  are  untold  benefits  to  the  public,  the  broad 
view  is  justified.   Montana  produces  important  quantities  of 
oil  and  gas  as  well  as  minerals,  and  it  would  be  consistent 
for  the  treatment  afforded  the  mining  industry  to  be  extended 
to  oil  and  gas  transportation  facilities.   See  also  the 
comment  to  paragraph  4. 

PARAGRAPH  16. 

"16.   Logging  railroads." 

This  paragraph  is  unchanged,  except  for  substitution  of 
"railroads"  for  "railways,"  for  consistence  with  paragraph  8. 
Since  all  railroads  are  common  carriers,  there  should  be  no 
question  that  this  paragraph  provides  for  a  public  use.   See 
the  comment  to  paragraph  8. 

PARAGRAPH  17. 

"17.   Temporary  logging  roads  and  banking  grounds 
for  the  transportation  of  logs  and  timber 
products  to  public  streams,  lakes,  mills, 
railroads  or  highways,  for  such  time  as  the 
court  may  determine.   The  grounds  of  state 
institutions  are  excepted  from  this  use." 

Logging  railroads  have  been  left  in  a  separate  paragraph 

since  they  may  be  permanent  structures,  Jarrett  Lumber  Corp. 

V.  Christopher,  65  Fla.  379,  61  So.  831,  (1913),  and  this 

paragraph  deals  with  temporary  facilities  only.   The  question 

of  whether  such  roads  and  grounds  are  a  public  use  is  essentially 

a  local  question.   See  "Constitutionality  of  Statute 

Authorizing  Condemnation  of  Land  for  Private  Logging  Road," 
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14  Virginia  Law  Review  64,  65  (1927): 

"So,  the  exact  point  involved  in  the  instant 
case,  namely,  whether  condemnation  of  a  right 
of  way  by  a  lumber  company  is  a  public  use, 
has  been  decided  in  the  several  states,  and 
the  decisions  differ,  depending  upon  whether 
the  development  of  the  lumber  industry  in  the 
particular  state  is  considered  essential  to 
the  public  good.   Thus  in  Idaho  such  a  use 
has  been  upheld  as  necessary  for  the  complete 
development  of  the  material  resources  of  the 
state.   Potlatch  Lumber  Co.  v.  Peterson,  12 
Idaho  769,  88  Pac.  426  (1906).   While  in 
other  jurisdictions,  where  lumbering  is  a 
less  important  industry,  this  has  been  held 
to  be  a  taking  for  a  private  use  and  hence 
unconstitutional.   Garth  Lumber  Co.  v.  Johnson, 
151  Mich.  205,  115  N.W.  52  (1908)  ;  Cozard  v.' 
Kanawha  Hardwood  Co.,  139  N.C.  283,  51  S.E. 
932  (1905);  Brewster  v.  Rogers  Co.,  169  N.Y. 
73,  62  N.E.  164  (1901)." 

The  current  of  decision  is  unchanged.   See  annotation,  86  A.L.R. 

552.   But  the  author  of  the  note  might  have  added  Maine,  New 

Mexico,  Oregon,  Washington  and  West  Virginia  to  his  list  of 

jurisdictions  which  do  not  allow  the  taking  for  logging  roads. 

The  tendency  of  decisions  has  been  conservative  in  this  area, 

and  the  Montana  statute  may  be  open  to  some  objection,  even 

in  the  face  of  its  liberal  application  of  the  public  benefit 

theory  in  the  case  of  the  mining  industry.   See  also  the 

comment  on  paragraph  12 . 


PARAGRAPH  18. 

"18.   Underground  reservoirs  suitable  for 
storage  of  natural  gas." 

The  underground  storage  of  gas  dates  back  at  least  to 

1919,  Cornwell  v.  Central  Ky .  Natural  Gas  Co.,  249  S.W.2d  531, 
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532  (1952) .   In  the  first  case  of  condemnation  proceedings 
for  an  underground  reservoir.  Strain  v.  Cities  Service  Gas 
Co. ,    148  Kan.  393,  83  P. 2d  124,  127  (1938),  the  court  said 
that  the  "use  of  the  earth  as  a  storage  place  for  gas  is  an 
idea  so  novel,  we  cannot  believe  the  legislature  had  such 
matter  in  contemplation  when  the  power  of  eminent  domain  was 
given  to  pipe  line  companies . "   The  court  was  not  speaking 
of  contemporary  novelty,  although  it  seems  to,  for  the  power 
it  speaks  of  was  given  pipe  line  companies  prior  to  1899. 
In  the  Cornwell  case,  supra,  a  statute  giving  public  utilities 
the  power  of  eminent  domain  was  upheld  as  constitutional. 
Montana  has  followed  the  path  taken  by  Kentucky,  Kansas,  Iowa 
and  other  states  in  enacting  specific  statutes  on  underground 
storage  of  natural  gas  following  the  decision  in  the  Strain 
case,  supra.   Note  that  title  to  the  gas  is  not  lost  by 
injection  into  a  reservoir,  so  it  remains  property  after 
having  been  once  reduced  to  possession.   White  v.  New  York 
State  Natural  Gas  Corp. ,  190  F.  Supp.  342  (1960) .   In  State 
ex  rel.  Hughes  v.  State  Board  of  Land  Commissioners,  137  Mont. 
510,  353  P. 2d  331,  335  (1960),  the  statute  permitting  the 
leasing  of  state  lands  for  underground  storage  of  gas  was 
held  constitutional. 

PARAGRAPH  19. 

"19.   To  mine  and  extract  ores,  metals  or 
minerals  owned  by  the  plaintiff  located 
beneath  or  upon  the  surface  of  property  where 
the  title  to  said  surface  vests  in  others." 
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See  the  comment  to  paragraphs  9  and  11.   Eminent 

domain  for  open  pit  mining  was  upheld  in  State  ex  rel. 

Standard  Slag  Co.  v.  Fifth  Judicial  District  Courts  62  Nev. 

113,  143  P. 2d  467,  469  (1943)  under  a  statute  holding  "all 

mining  purposes"  to  be  public  uses.   At  page  46  7,  the  court 

said: 

"It  is  well  established  in  this  state  that 
mining,  being  a  paramount  industry,  is  a  public 
use ,  and  the  power  of  eminent  domain  can  be 
exercised  in  the  furtherance  of  the  development 
of  mines  and  the  extraction  and  reduction  of 
ores  contained  therein." 

Such  is  the  policy  in  Montana.   Kipp  v.  Davis-Daly  Copper  Co., 

41  Mont.  509,  110  Pac.  237,  241  (1910).   Accordingly  it  is 

likely  that  Montana  would  follow  Nevada  in  this  area. 

PARAGRAPH  20. 

"20.   Airports,  landing  fields  and  other  air 
navigation  facilities;  easements  or  other 
interests  in  unobstructed  air  space  or 
navigation  hazards;  easements  for  markings  and 
lights;  and  parking  areas  for  aircraft." 

This  is  new  matter  added  to  cover  the  provisions  of 

§§1-401,  1-705,  1-721,  1-801,  1-802,  1-809,  1-810  and  11-986, 

R.C.M.  1947.   §§1-401 (d)  and  1-802  declare  that  airports  are 

a  public  use.   Judicial  declarations  to  that  effect  are  found 

in  Jasper  v.  Sawyer,  100  F.  Supp.  421,  423  (1951)  and  Loma 

Portal  Civic  Club  v.  American  Airlines,  Inc.,  225  C.A.  2d  387, 

37  Cal.  Rptr.  253,  affd  39  Cal  Rptr.  708,  394  P. 2d  548,  552 

(1964)  . 
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PARAGRAPH  21. 

"21.   Cemeteries  for  burial  of  the  dead." 
This  is  new  matter  added  to  cover  the  provisions  of 
§§9-104  and  9-401,  R.C.M.  1947. 

Cemeteries  are  consistently  upheld  as  public  uses  if 
they  are  open  to  the  general  public,  without  regard  to  the 
municipal  or  corporate  character  of  the  condemnor.   See  the 
annotation  in  54  A.L.R.  2d  1322;  Brown  v.  Park  Cemetery,  78 
N.H.  387,  101  Atl.  34  (1917).   But  the  power  of  condemnation 
will  not  be  inferred  from  language  providing  for  acquisition 
of  land  by  municipalities  by  purchase  "or  otherwise."   Town 
of  Eaton  V.  Bouslog,  133  Colo.  130,  292  P . 2d  343,  54  A.L.R. 
2d  1320  (1956)..   Condemnation  of  the  lands  of  an  expired 
corporation  operating  a  cemetery  by  a  cemetery  association  was 
upheld  in  Forestvale  Cemetery  Association  v.  Helena  Cemetery 
Association,  62  Mont.  52,  59,  203  Pac.  359  (1921). 

PARAGRAPH  22. 

"22.   Parking  areas  and  parking  facilities  for 
motor  vehicles." 

This  is  new  matter  added  to  cover  the  provisions  of 
§§11-1018  and  11-3707,  R.C.M.  1947. 

The  power  of  a  municipality  to  take  under  a  parking 
district  act  was  upheld  in  Whittier  v.  Dixon,  24  Cal.  2d  664, 
151  P,2d  5,  153  A.L.R.  956  (1944).   Such  taking  is  constitutional, 
McSorley  v.  Fitzgerald,  359  Pa.  264,  59  A, 2d  142,  146  (1948). 
The  body  of  case  law  holds  such  uses  good  if,  as  under  the 
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Montana  statutes,  there  is  a  degree  of  public  control  over  the 
conduct  of  the  area  and  the  rates  charged.   See  the  extensive 
citation  in  Nichols ,    §7.5127. 

PARAGRAPH  23. 

"23.   Water  plants  and  water  rights  for 
municipal  water  supply  purposes." 

This  is  new  matter  added  to  cover  the  provisions  of 

§11-966,  R.C.M.  1947.   Condemnation  of  water  rights  for  a 

municipality  was  upheld  in  principle  m  City  of  Helena  v.  Rogan, 

26  Mont.  452,  68  Pac.  798,  700  (1902).   The  city  lost  on  other 

grounds.   See  also  Ellinghouse  v.  Taylor,  19  Mont.  462,  48  Pac. 

757;  Prentice  v.  McKay,  38  Mont.  114,  98  Pac.  1081  (1909); 

Helena  Power  Transmission  Co.  v.  Spratt,  35  Mont.  108,  88  Pac. 

773  (1907) ;  and  Spratt  v.  Helena  Power  Transmission  Co.,  37 

Mont.  60,  94  Pac.  631  (1908).   Such  use  is  a  public  use  under 

the  Montana  constitution,  article  III,  §15. 

PARAGRAPH  24. 

"24.   Urban  renewal  projects  for  the  rehabilitation, 
redevelopment  and  clearance  of  blighted  areas  in 
cities  and  towns,  and  housing  projects  under  the 
housing  authorities  law." 

This  is  new  matter  added  to  cover  the  provisions  of 
§§11-3908  and  35-111,  R.C.M.  1947.   §§11-3908  and  11-3902 
declare  that  urban  renewal  is  a  public  purpose. 

The  Montana  housing  authority  law  was  upheld  in 
Rutherford  v.  City  of  Great  Falls,  107  Mont.  512,  86  P. 2d  656, 
658  (1939),  principally  on  the  basis  of  authority  cited  from 
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Pennsylvania,  Kentucky,  Louisiana,  New  York,  Florida,  Georgia, 

South  Carolina  and  Alabama.   The  constitutionality  of  the  law 

was  again  affirmed  in  State  ex  rel.  Helena  Housing  Authority  v. 

City  Council  of  Helena,  108  Mont-  347,  90  P . 2d  514,  517  (1939). 

A  contemporary  decision  m  California  states  the  general  ground 

of  the  holdings  in  the  several  states: 

"...and  we  are  satisfied  that  both  reason  and 
authority  support  us  that  the  proposed  elimination 
of  slums  and  the  erection  of  safe  and  sanitary 
low-rent  dwelling  units  for  persons  of  the 
prescribed  restricted  income  will  do  much  to 
advance  the  public  welfare  and  to  protect  the 
public  safety  and  morals  and  are  m  fact 
public  purposes." 

Housing  Authority  of  County  of  Los  Angeles  v.  Dockweiler,  14 

Cal.  2d  439,  94  P. 2d  794,  801  (1939). 

Urban  renewal  as  a  public  purpose  has  not  been  tested  in 

Montana.   It  has,  however,  been  upheld  in  forty-five  states  and 

rejected  in  three =   The  three  states  which  have  rejected  it — 

Florida,  Georgia  and  South  Carolina — are  jurisdictions  which 

were  drawn  upon  in  the  Rutherford  case,  supra.,  for  precedent 

to  sustain  the  housing  authority  lawo   See  Morris,  "The  Quiet 

Legal  Revolution:   Eminent  Domain  and  Urban  Redevelopment,"  52 

American  Bar  Association  Journal  355  (1966).   Urban  redevelopment 

was  found  to  be  a  public  use  ixi  Berman  v.  Parker,  34  8  U.S.  26, 

99  L.Ed.  27,  38,  75  S.  Ct.  98,  aff'd  117  F.  Supp,  705  (1950), 

in  which  the  court  stated: 

"It  is  within  the  power  of  the  legislature  to 
determine  that  the  community  should  be 
beautiful  as  well  as  healthy,  spacious  as  well 
as  clean,  well-balanced  as  well  as  carefully 
patrolled^ 
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*  *  * 

"If  those  who  govern  the  District  of 
Columbia  decide  that  the  Nation's  Capitol 
should  be  beautiful  as  well  as  sanitary, 
there  is  nothing  in  the  Fifth  Amendment 
that  stands  in  the  way." 

Although  the  Montana  court  has  not  had  occasion  to  act,  its 

decision  in  the  light  of  the  approval  of  the  Supreme  Court 

of  the  United  States  and  forty-five  sister  states  as  against 

three  states  rejecting  urban  renewal  may  well  favor  the 

constitutionality  of  this  use. 

PARAGRAPH  25. 

"25.   Fish  hatcheries,  nursery  ponds,  game 
farms;  game,  bird,  fish  or  furbearing  animal 
restoration,  propagation  or  protection; 
public  hunting,  fishing  and  trapping  areas." 

New  matter  added  to  cover  the  provisions  of  §26-104(13), 

R.C.M.  1947.   Condemnation  for  providing  an  area  for  duck 

hunting  was  not  allowed  in  Hampton  v.  Arkansas  State  Game  and 

Fish  Commission,  218  Ark.  757,  238  S.W.2d  950  (1951),  but  on  the 

ground  of  the  language  of  the  constitutional  provision  in 

question,  not  whether  it  might  be  a  public  use.   A  similar 

area  was  allowed  in  Ottowa  Hunting  Association  v.  State,  17  8 

Kan.  460,  289  P . 2d  754  (1955),  appeal  dismissed  77  S.  Ct.  31, 

352  U.S.  804,  1  L.Ed. 2d  38,  on  this  basis: 

"...looking  at  the  matter  from  the  over-all 
standpoint,  we  think  it  must  be  conceded  that 
the  right  to  hunt  ducks  is  inherent  in  all 
people,  and  therefore  must  be  considered  a 
public  purpose."   (Emphasis  by  the  court.) 

Peavy -Wilson  Lumber  Company  v.  Brevard  Bounty,  159  Fla.  311, 

31  So.  2d  483,  486,  172  A.L.R.  168,  173  (1947)  is  cited  for 
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the  proposition  that  hunting  and  fishing  are  not  public  uses 

on  the  basis  of  this  flat  statement: 

"To  take  one  man's  property  against  his 
will--at  public  expense,  and  make  it 
available  to  a  group  who  may  have  the 
leisure  and  inclination  to  hunt  and  fish 
constitutes  a  private  rather  than  a 
public  use." 

The  decision  of  the  court,  however,  rested  on  grounds  of 
necessity.   The  enabling  legislation  under  which  the  hunting 
area  was  sought  was  directed  at  the  establishment  of  recreational 
facilities  in  congested  areas,  and  the  proposed  area  was  rural. 
In  Branch  v.  Oconto  County,  13  Wis.  2d  595,  109  N.W.  2d  105, 
107  (1961) ,  condemnation  of  a  right  of  way  from  a  public 
highway  to  navigable  water  was  held  good:   "Wisconsin  holds 
the  beds  underlying  navigable  lakes  in  trust  for  all  of  its 
citizens.   Hunting  is  one  of  the  uses  of  water  which  are 
recognized  as  public  purposes  of  the  trusto"   The  hunting  was 
duck  hunting. 

There  does  not  appear  to  be  any  serious  question  about 
the  power  of  the  state  to  take  for  fish  hatcheries  and  the  rest. 
The  contests  seem  to  be  limited  to  the  taking  of  areas  for  use 
by  the  sporting  public.   In  the  Hampton  case,  supra,  for 
example,  the  constitutional  provision  in  question  provided  for 
the  "control,  management,  restoration,  conservation  and 
regulation  of  birds,  fish,  game  and  wildlife  resources  of  the 
State,  including  hatcheries,  sanctuaries,  refuges,  reserva- 
tions..." and  the  court  seems  to  have  assumed  that  those  were 
public  uses  without  any  discussion  of  the  question. 
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PARAGRAPH  26 . 

"26.   Public  camping  and  recreation  areas,  civic 
centers,  youth  centers,  museums,  recreational 
centers,  athletic  fields  and  civic  stadiums; 
and  state  parks,  state  recreational  areas, 
state  monuments  and  state  historical  sites." 

This  is  new  matter  added  to  cover  the  provisions  of 
§§62-101,  62-210  and  62-304,  R.C.M.  1947. 

Parks  and  playgrounds  are  uniformly  held  public  uses. 
Nichols,  §§7.5151,  7.5152.   The  traditional  justification  has 
been  the  salutary  effect  on  the  health,  morals  and  comfort  of 
those  using  the  facility.   Central  Park  in  New  York  was  the 
first  public  park  in  the  United  States,   In  view  of  its 
character  after  dark,  it  is  submitted  that  other  grounds  might 
be  more  persuasive. 

Perhaps  the  modern  trend  is  illustrated  in  Pearl  River 
Valley  Water  Supply  District  v.  Brown,  248  Miss =  4,  156  S . 2d  572 
(1963) ,  in  which  a  public  park  with  facilities  for  launching 
boats,  picnic  areas,  restaurants,  motels  and  wildlife 
sanctuaries  was  held  good.   The  commercial  areas  were  approved 
as  incident  to  the  paramount  recreational  use.   A  historical 
site  is  a  public  use.   United  States  v.  Gettysburg  Elect.  Ry., 
160  U.S.  668,  40  L.Ed.  576,  581,  16  S.  Ct.  427  (1896). 

PARAGRAPH  27. 

"27.   Works  for  the  conservation,  development, 
storage,  distribution  and  utilization  of  water 
by  the  state  water  resources  board;  and  flood 
control  and  flood  prevention  projects  by  cities, 
towns  and  counties . " 
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This  is  new  matter  added  to  cover  the  provisions  of 
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§§89-104  and  89-3303,  R.C.M.  1947. 

Flood  control  is  a  public  purpose.   Hansen  v.  City  of 

Havre,  112  Mont.  207,  114  P. 2d  1053,  1058  (1941),  wherein  the 

court  said:   "To  protect  the  inhabitants  of  the  city  and  their 

property  from  flood  waters  is  certainly  a  project  for  municipal 

and  public  use..."   The  works  of  the  water  resources  board 

will  find  ample  support  in  article  III,  §15  of  the  Montana 

constitution.   The  language  of  that  section  should  receive  a 

broad  construction.   Donich  v.  Johnson,  77  Mont=  229,  239, 

250  Pac.  963  (1926).   In  that  case,  it  was  said: 

"The  construction  and  maintenance  of  secure 
reservoirs  for  the  conservation  of  these 
(spring  flood)  waters,  therefore,  is  of  very 
high  public  importance.  *  *  *  This  the 
framers  of  our  Constitution  recognized  in 
no  uncertain  terms . " 

The  comments  to  paragraphs  4,  9  and  2  3  are  also  applicable  to 

this  provision. 

PARAGRAPH  28. 

"28.   All  other  public  uses  authorized  by 
the  legislative  assembly." 

This  provision  was  formerly  a  part  of  paragraph  2  of  the 

original  section.   It  is  added  here  as  a  separate  paragraph  to 

include  uses  not  covered  by  paragraphs  1  through  27.   It  will 

not  come  into  play  unless  there  has  been  a  declaration  of  a 

piiblic  use  by  the  legislative  assembly.   The  power  of  eminent 

domain  must  be  clearly  expressed  in  the  law  before  it  will  be 

allowed.   State  ex  rel.  McMaster  v.  District  Court,  80  Mont. 

228,  260  Pac.  134,  135  (1927);  State  v.  Aitchison,  96  Mont.  335, 
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30  P. 2d  805,  807  (1934).   The  function  of  this  paragraph  is 
to  call  attention  to  other  declared  public  uses,  present  and 
future,  not  listed  in  the  enumeration  in  the  other  paragraphs. 

GENERAL  COMMENT 

This  section  enumerates  all  of  the  uses  found  in 

§12-111,  Arizona  Revised  Statutes  1956,  hopefully  without 

falling  into  the  trap  suggested  by  the  following  Arizona 

provision  in  that  section: 

"8.   Steam,  horse,  mule,  electric  and  cable 
railroads  or  railways," 

California,  too,  ignored  the  advent  of  the  diesel  locomotive 

j   by  providing  only  for  "steam,  electric  and  horse  railroads" 

in  §1238(4),  Cal.  C.  Civ.  Pro.,  as  amended  in  1957. 

In  addition  to  the  uses  m  Montana  and  Arizona,  California 

has  provided  for  expositions  and  fairs,  standing  trees  along 

highways,  terminal  facilities  for  common  carriers,  and  earth 

fill  sources  for  development  of  school  sites  in  school 

districts  located  in  a  city  or  county  having  a  population 

in  excess  of  750,000  and  a  population  density  of  more  than 

4,500  persons  per  square  mile,  and  others. 

PROPOSED  AMENDMENT  NO.  2 
"93-9902.   What  are  public  uses.   Subject  to  the  provisions 
of  this  chapter,  the  power  of  eminent  domain  may  be  exercised 
for  all  public  uses  authorized  by  the  government  of  the  United 
States  or  the  legislative  assembly  of  this  state." 
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COMMENT 

The  proposed  amendment  has  the  advantage  of  brevity,  and 
avoids  the  risk  of  omission  always  present  in  enumerations. 
Likewise,  it  escapes  the  dangers  of  the  rule  of  inclusio  unius 
est  exclusio  alterius  pointed  out  for  the  Arizona  and  California 
statutes  in  the  general  comment  to  the  first  proposed  amendment. 

However,  many  parts  of  the  statute  would  have  to  be 
transplanted  to  other  titles  of  the  codes,  since  the  section 
as  presently  written  contains  the  only  statement  of  certain 
uses,  especially  those  relating  to  mining  and  the  timber 
industry,  found  in  the  codes.   Further,  the  dispersal  of  the 
public  uses  into  sections  at  large  through  the  codes  might  be 
a  hindrance  to  research,  and  would  put  future  draftsmen  of  the 
law  under  the  necessity  of  declaring  uses  already  covered  by 
the  general  section. 

On  balance,  therefore,  the  first  proposed  amendment  seems 
preferable. 

CORRELATION  OF  STATUTES  TO  DRAFT  AMENDMENT  NO.  1 


Draft 
Paragraph 

20 

20 

20 

20 

20 

20 
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Section 

R 

.C. 

,M.     1947 

1- 

-401 

1- 

-705 

1- 

-721 

1- 

-801 

1- 

-802 

1- 

-810 

Section 
R.C.M.  1947 

8-203 

9-104 

9-401 

9-716 
11-966 
11-977 
11-986 
11-1018 
11-3210 
11-3311 
11-3406 
11-3707 
11-3708 
11-3908 
14-503 
15-810 
15-1708 
16-1116 
26-104(13) 
26-1124 
26-1403 
32-508 
32-1401 
32-1515 
32-2802 


Draft 
Paragraph 

15 

21 

21 

21 

23 

3,  6 

20 

22 

3,  6 

3,  6 

3,  6 

22 

22 

24 

13,  15 

8-11,  13,  15-19 

8-11,  13,  15-19 

7 

25 

not  applicable 

not  applicable 

not  applicable 

12 

7 

7 
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Section  Draft 

R.C.M.  1947  Paragraph 

32-3904  7 

32-3919  7 

32-4018  7 

35-111  24 

50-801  11 

50-813  19 

60-803  18 

60-805  18 

62-101  26 

62-210  26 

62-304  26 

62-403  not  applicable 

67-104  not  applicable 

70-302  13 

71-224  2 

72-205  .8 

89-104  27 

89-106  not  applicable 

89-845  1 

89-1301  9 

89-1601  not  applicable 

89-3303  27 

SECTION  93-9903 
Section  93-9903,  R.C.M.  1947,  should  be  amended  to 
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read  as  follows: 

"93-9903.   What  estates  and  rights  in  lands 
may  be  acquired  by  condemnation.   The  estates 
and  rights  in  lands  subject  to  be  taken  for 
public  use  are: 

1.  A  fee  simple  or  any  lesser  estate 
or  rights  when  taken  for: 

(a)  Public  buildings  or  grounds; 

(b)  Permanent  buildings; 

(c)  Reservoirs  or  dams  and  permanent 
flooding  occasioned  thereby; 

(d)  An  outlet  for  a  flow  or  place 
for  the  deposit  of  debris  or 
tailings  of  a  mine,  mill  or 
smelter; 

(e)  Mining  and  extracting  ores, 
metals  or  minerals  when  the  same 
are  owned  by  the  plaintiff  but 
located  beneath  or  upon  the 
surface  of  property  where  the 
title  to  the  surface  is  vested 
in  others;  or 

(f)  State  highway  purposes. 

2.  A  determinable  fee  or  any  lesser 
determinable  estate  or  rights  when  taken  for  the 
underground  storage  of  natural  gas  by  a  natural 
gas  public  utility.   The  right,  title,  interest 
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or  estate  taken  in  the  real  property  and 
subsand  stratum,  formation  or  reservoir  shall 
terminate  upon  abandonment  or  upon  cessation 
of  use  for  one  year.   Thereupon,  ownership  of 
the  residue  of  natural  gas  remaining  therein 
shall  vest  in  the  then  owners  of  the  reservoir 
space. 

3.  Except  as  provided  in  paragraphs  1, 

2  and  4  or  specifically  in  any  other  statute, 
an  easement  when  taken  for  any  other  use. 

4.  A  right  of  entry  upon  and  occupation  of 
land,  and  the  right  to  take  therefrom  earth, 
gravel,  stone,  trees  and  timber  necessary  for 
a  public  use. " 

PARAGRAPH  1. 

The  original  paragraph  1  of  §93-9903,  R.C.M.  1947,  is 
divided  into  two  paragraphs  in  this  draft  to  keep  the  fee 
simple  provision  separate  from  that  for  the  determinable  fee 
for  underground  natural  gas  storage  reservoirs  provided  in 
paragraph  2  of  this  draft.   There  is  little  change  proposed  for 
the  substance  of  the  existing  law,  which  is  here  rewritten  for 
greater  clarity. 

Subparagraph  (d)  follows  the  Arizona  code  §12-1113  by 
eliminating  the  comma  after  "flow"  which  is  found  in  both  the 
Montana  and  California  codes  at  present.   The  phrase  "an  outlet 
for  a  flow,"  when  set  off  by  commas,  seems  to  indicate  a 
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separate  use  for  which  a  fee  can  be  condemned.   But  it  is 
clear  from  paragraph  5  of  §93-9902  that  what  is  intended  is 
"a  place  for  the  flow,  deposit,  or  conduct  of  tailings  or 
refuse  matter  from  mines,  mills  and  smelters  for  the  reduction 
of  oreSo.."   The  1889  amendment  to  §93-9902,  which  added  mills 
and  smelters  to  that  paragraph,  failed  to  add  them  to  §93-9903. 
Since  the  writer  is  unable  to  find  any  policy  reasons  which 
should  limit  the  taking  for  the  tailings  of  a  mill  to  an 
easement  while  tailings  of  a  mine  command  a  fee,  he  has  added 
mills  and  smelters  to  the  paragraph  to  make  the  sections 
consistent. 

Subparagraph  (e)  is  a  verbose  expansion  of  "open  pit 
mining."   As  a  practical  matter,  a  change  in  the  wording  of 
this  section  might  cause  opposition  to  the  amendment,  but  it 
is  suggested  that  the  provision  can  be  expressed  accurately  in 
those  three  words . 

Subparagraph  (f)  is  new  matter.   As  now  written,  §93-9903 
limits  takings  for  highways  to  easements,  and  therefore  is  in 
conflict  with  §§32-3901  and  32-3902,  both  of  which  provide 
that  a  fee  simple  may  be  taken.   Under  §32-4001,  counties  take 
only  a  "right  of  way  and  the  incidents  necessary  to  maintaining 
and  enjoying  it."   But  "right  of  way"  is  defined  in  §32-2203(27) 
as  "land,  property  or  any  interest  therein."   It  might  then  be 
arguable  that  a  county  can  take  a  fee  for  county  roads,  since 
it  can  take  "land."   The  term  has  been  variously  interpreted. 

An  early  view,  based  upon  a  strict  construction  of  a 
statute  which  provided  for  the  taking  of  "land,"  was  this: 
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"The  company  cannot  carve  out  such  an 
interest  in,  or  incident  of,  property 
authorized  to  be  taken  as  will  suit  its 
convenience,  and  condemn  that.  It  must 
take  what  the  legislature  authorized  it 
to  take,  and  in  the  state  and  condition 
prescribed  by  the  legislative  will." 

DeCamp  v.  Hibernia  Under-ground  R.  Co.,  47  N.J.  Law  43,  50, 

affirmed  47  N.J.  Law  518,  4  Atl.  318  (1885).   In  that  case,  the 

taking  of  "unqualified  use  and  possession"  was  required  by  the 

court,  and  that  has  been  understood  to  mean  a  fee. 

In  contrast  to  the  above  holding  that  "land"  must  mean 
a  fee,  it  was  held  in  Choctaw  &  Chickesaw  Nations  v.  City  of 
Atoka,  Oklahoma,  207  F,2d  763,  767  (1953),  that  it  only 
generally  means  a  fee:   "...ordinarily,  a  statute  authorizing 
the  condemnation  of  land  will  be  construed  to  authorize  the 
taking  of  the  fee." 

In  allowing  an  easement  for  a  reservoir,  the  court  in 

Warm  Springs  Irr.  Dist.  v.  Pacific  Livestock  Co.,  270  Fed.  560, 

56  3  (19  21)  said: 

"It  designated  all  property  so  authorized 

to  be  sold  on  'lands,'  a  comprehensive  term 

which  includes  easements  as  well  as  lands 

held  m  fee-simple  title. 
*  *  * 

In  the  absence  of  a  clearly  expressed 
intention  to  the  contrary ...  there  should  be 
taken  no  greater  interest  than  that  which 
might  be  necessary  for  the  purpose  intended." 

It  is  submitted  that  the  Warm  Springs  case,  supra,  states  the 

better  rule,  as  indicated  below  in  the  discussion  of  the  third 

paragraph  of  the  amendment,  in  that  it  limits  the  taking  to 

that  interest  necessary  for  the  use.   Under  present  statutes, 

the  courts  should  not  allow  a  fee  for  county  road  purposes.   By 
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limiting  the  fee  to  state  highway  purposes,  this  construction 
can  be  aided. 

PARAGRAPH  2.  .     ■ 

It  is  not  entirely  clear  from  the  provisions  of  chapter 

245,  Laws  of  19  53,  and  chapter  259,  Laws  of  19  55,  whether  the 

legislative  intent  was  to  grant  a  determinable  fee  for  the 

underground  storage  of  natural  gas .   This  amendment  assumes 

that  intent.   The  1953  amendment  provided  in  pertinent  part: 

"...a  fee  simple,  when  taken  for ...  reservoirs 
other  than  underground  reservoirs  provided  for 
in  subsection  14  of  section  1  of  this  act. . . " 
(New  matter  emphasized.) 

The  19  55  amendment  changed  that  to  read: 

"...a  fee  simple,  when  taken  for... the  underground 
storage  of  natural  gas  by  a  natural  gas  public 
utility  as  defined  In  this  act." 
(New  matter  emphasized.) 

The  amendment  of  1955  then  provided  that  all  of  the  "right, 

title,  interest  and  estate, .. shall  be  determinable  and  for  all 

purposes  terminate  upon  abandonment  or  upon  cessation. . .of  the 

use.  .  . " 

The  1953  amendment  clearly  excluded  gas  storage  reservoirs 

from  the  possibility  of  a  fee.   The  change  made  by  the  1955 

amendment  indicates  a  different  legislative  intent,  and  supports 

the  assumption  that  a  determinable  fee  or  lesser  rights  or  estate 

may  be  taken  for  this  purpose.   It  has  been  suggested  that  the 

legislative  intent  behind  the  1953  amendment  may  not  have  been 

to  exclude  such  reservoirs  from  fee  interests.   But  aside  from 

the  language  of  the  amendment,  which  must  speak  for  itself. 
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other  factors  tend  to  show  cumulatively  that  the  conclusion  is 

correct.   Thus  the  sidenote  in  the  laws  of  1953,  at  page  620, 

refers  to  this  new  matter  as:   "Excepting  underground  reservoirs 

from  estates  up  to  fee  simple."   The  contemporary  impression  of 

the  sidenoter  is  some  evidence  of  the  meaning  of  the  amendment, 

although  it  is  neither  authority  nor,  by  itself,  persuasive. 

But  the  legislative  history  speaks  with  more  authority. 

The  phrase  "other  than  underground  reservoirs  provided  for  in 

subsection  14  of  section  1  of  this  act..."  was  added  by  a 

Senate  amendment  to  Substitute  House  Bill  179,  and  undisclosed 

language  at  the  end  of  the  section  was  deleted.   In  a  letter 

dated  October  25,  1966,  the  Secretary  of  State  advised  the 

writer  that  the  original  proposal  in  the  introduced  bill  was: 

"...a  fee  simple,  when  taken  for... an  outlet  for 
a  flow,  or  a  place  for  the  deposit,  of  debris  or 
tailings  of  a  mine,  or  for  an  underground  reservoir 
suitable  for  the  underground  storage  of  natural 
gas  and  for  the  injection  and  storage  of  natural 
gas  therein  and  the  withdrawal  of  the  stored 
gas  therefrom."   (New  matter  emphasized.) 

This  language,  grammatically  parallel  to  the  other  clauses  of 

the  section,  would  seem  to  show  a  clear  enough  intent  to  include 

these  reservoirs  within  the  uses  for  which  a  fee  is  authorized. 

Its  deletion  and  the  exception  of  gas  storage  reservoirs  from 

reservoirs  generally  under  the  Senate  amendment,  would  seem 

correspondingly  to  except  such  reservoirs  from  that  group  of 

uses.   Accordingly,  the  conclusion  that  the  amendment  of  19  53 

excluded  gas  storage  reservoirs  from  the  possibility  of  a  fee 

seems  to  be  correct.   No  other  evidence  of  the  intent  or  the 

effect  of  this  legislation  has  been  found. 
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As  to  whether  the  use  may  be  abandoned,  Nichols  on 
Eminent  Domain,  3d.  ed. ,  §9.36(2),  cites  a  number  of  cases  in 
support  of  the  proposition  that  when  a  fee  is  acquired  by  a 
municipal  or  public  service  corporation  conditional  upon  the 
continuance  of  the  public  use,  if  the  use  is  discontinued  or 
abandoned  the  title  and  right  to  possession  revert  to  the 
grantor.   This  assures  (1)  that  the  sovereign  may  allow  the 
taking  of  a  base  or  determinable  fee  (see  United  States  v. 
Certain  Land,  38  F.2d  109  (1930)  for  an  amusing  discussion  of 
the  law  in  Pennsylvania)  and  (2)  that  public  service  corporations 
may  abandon  or  discontinue  a  use  once  taken,  discussed  in 
Nichols,  §9.33(1). 

It  has  been  suggested  that  public  utilities,  presumably 
because  of  their  nature,  may  not  abandon  a  use  once  taken. 
Broadly  speaking,  that  is  true  of  partial  abandonment  of 
facilities  or  service.   Nichols ,  §9.33(1).   Since  public 
utilities  are  considered  as  a  system,  unprofitable  portions  of 
the  service  supplied  by  that  system  cannot  be  abandoned  except 
for  reasons  persuasive  to  the  court,  or  more  generally,  to  a 
public  utilities  commission.   Pond  on  Public  Utilities,  4th.  ed. , 
§911.   But  the  language  of  the  text  writers  is  directed  at 
abandonment  of  service ,  not  abandonment  of  the  components  which 
cumulatively  with  others  provide  that  service.   It  does  not  reach 
abandonment  of  specific  facilities ,  unless  that  abandonment 
results  in  discontinuance  of  service. 

But  the  question  here  is  not  abandonment  of  service.   It 
is  abandonment  of  a  use  which  does  not  necessarily  result  in 
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discontinuance  of  service.   As  might  be  predicted,  cases 

touching  upon  this  point  are  rare.   The  sole  case  discovered 

may  be  unique.   Clements  v.  Philadelphia  Co.,  184  Pa.  28,  3  8  Atl, 

1090  (189  8)  allowed  removal  of  a  natural  gas  pipe  line  from 

the  plaintiff's  property  after  the  wells  which  supplied  the 

gas  had  ceased  to  produce  marketable  quantities  of  gas.   The 

action  was  brought  for  damages ,  not  to  prevent  abandonment  of 

the  use,  but  in  the  course  of  its  discussion,  the  court 

observed : 

"The  sole  object  and  effect  of  the  appropri- 
ation was  to  secure  the  right  to  transport 
natural  gas  across  the  lands  of  the 
plaintiffs  in  the  manner  provided  for  by  the 
act  of  1885.   The  damages  were  assessed 
with  reference  to  the  fact  that  the  company 
acquired  thereby  a  right  to  enjoy  the  ease- 
ment indefinitely.   Yet  if  it  happened  that 
the  supply  for  which  the  pipe  line  afforded 
the  means  of  transportation  should  cease, 
it  was  within  the  knowledge  and  contemplation 
of  the  parties  that  the  line  would  become 
useless,  and  that  its  abandonment  must  follow. 
In  such  a  contingency  the  company  may  surren- 
der the  easement  for  which  it  has  paid,  and 
remove  the  pipes  from  the  land." 

Since  only  damages  were  at  issue  in  the  case,  the  language 

quoted  is  not  so  necessary  to  the  decision  as  to  qualify  it 

as  precedent.   The  point  for  which  it  is  cited  as  authority  in 

Nichols  and  C. J.S.  is  that  public  utilities  may  abandon 

property  taken  for  a  public  use  when  the  use  is  no  longer 

possible.   Presumably,  they  may  also  do  so  when  the  property 

has  been  replaced  by  other  facilities,  so  long  as  service  is 

not  interrupted.   No  cases  are  found  on  this  latter  point. 

The  mandatory  gift  of  the  residue  of  natural  gas 
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remaining  in  an  abandoned  reservoir  is  germane  to  the  paragraph, 
although  it  does  not  deal  with  the  status  of  an  interest 
condemned . 

PARAGRAPH  3. 

Easements  are  favored  in  the  law  of  eminent  domain.   The 

following,  from  10  R.C.L.  88,  is  frequently  quoted  as  the 

basis  for  judicial  preference  of  an  easement  to  a  fee: 

"Inasmuch  as  property  cannot  constitutionally 
be  taken  by  eminent  domain  except  for  the 
public  use,  it  follows  that  no  more  property 
shall  be  taken  than  the  public  use  requires; 
and  this  rule  applies  both  to  the  amount  of 
property  and  the  estate  or  interest  in  such 
property  to  be  acquired  by  the  public.   If 
an  easement  will  satisfy  the  requirements  of 
the  public,  to  take  the  fee  would  be  unjust 
to  the  owner,  who  is  entitled  to  retain 
whatever  the  public  needs  do  not  require,  and 
to  the  public,  which  should  not  be  obliged  to 
pay  for  more  than  it  needs.   Furthermore,  it 
is  universally  recognized  that  a  grant  of 
the  power  of  eminent  domain  will  not  be 
extended  by  implication,  and  that  when  an 
easement  will  satisfy  the  purpose  of  the  grant 
the  power  to  condemn  the  fee  will  not  be 
included  in  the  grant  unless  it  is  so 
expressly  provided." 

The  cases  noted  in  the  annotation  at  6  A.L.R.  3d  29  7, 

§5  are  to  the  same  effect,  as  are  those  in  79  A.L.R.  515.   The 

rule  of  taking  the  minimum  necessary  interest  has  been 

adopted  in  California.   McCarty  v.  Southern  Pac.  Co.,  148  Cal. 

211,  82  Pac.  615,  617  (1905);  City  of  San  Gabriel  v.  Pacific 

Electric  Ry.  Co. ,  129  C.  A.  460,  18  P. 2d  996,  997  (1933). 

In  Montana,  it  was  held  that  a  fee  in  state  common  school 

lands  could  not  be  acquired  in  condemnation  proceedings ,  but 
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upon  other  grounds .   State  ex  rel.  Galen  v.  District  Court, 

42  Mont.  105,  112  Pac.  706,  707  (1910). 

The  term  "easement"  has  been  criticized,  since  the 

interest  acquired  by  eminent  domain  differs  from  a  private 

easement.   It  is  appurtenant  to  nothing;  there  is  no  dominant 

tenement;  and  it  is  commonly  held  by  the  public  at  large 

rather  than  by  any  definite  person  or  organized  body.   Nichols, 

§9.2.   In  Spear  v.  Bicknell,  5  Mass.  125,  129  (1809),  it  was 

said: 

"The  defendant  pleaded  an  easement  for  the 
public  in  the  plaintiff's  land.   This  is  not 
personal  estate,  but  is  a  real  franchise 
holden  by  the  commonwealth  for  the  benefit 
of  all  the  citizens,  and  which  greatly 
affects  the  plaintiff's  interest  in  the 
close."   (Emphasis  by  the  court.) 

All  this,  however,  ignores  the  concept  of  an  easement  in  gross, 

which  an  easement  for  public  use  must  be.   The  concept  is  not 

accepted  without  reservation  in  the  United  States,  particularly 

New  York.   The  two  most  recent  cases,  however,  are  in  the  vast 

minority.   Nemmer  Furniture  Co.  v.  Select  Furniture  Co.,  20  8 

N.Y.S.  2d  51  (Sup.  Ct.  Erie  County  1960)  notes  that,  strictly 

speaking,  there  is  no  such  thing  as  an  easement  in  gross, 

citing  Loch  Sheldrake  Associates  v.  Evans,  306  N.Y.  297,  118 

N.E.  2d  444,  447  (1954).   This  latter  case  has  it  thus: 

"If  we  are  to  speak  with  strictest  accuracy, 
there  is  no  such  thing  as  an  'easement  in 
gross'  (although  the  phrase  enjoys  respect- 
able usage  (citing  cases)  ) ,  since  an  ease- 
ment presupposes  two  distinct  tenements, 
one  dominant,  the  other  servient.   Range ley 
V.  Midland  Ry.  Co. ,  L.R.  3  Ch .  306,  309, 
Eng.;  Pierce  v.  "Kea ton,  70  N.Y.  419,  421. 
Obviously,  the  reservation  we  are  construing 


-81- 


I 


was  not  the  sort  of  mere  personal,  non- 
assignable, non-inheritable  privilege  or 
license  sometimes  loosely  described  as 
an  'easement  in  gross.'  " 

An  extensive  note  in  2  American  Law  of  Property  §8.9  (Casner 

ed.  19  52)  traces  this  doubt  back  in  English  law  to  the 

discussion  of  incorporeal  hereditaments  by  Lord  Coke.   However, 

easements  in  gross  are  accepted  generally,  and  the  term 

"easement"  is  adequate  for  use  in  the  statute  without  danger 

of  confusion,  except  perhaps  in  New  York  and  England. 

Easements  in  gross  have  been  recognized  in  Montana  for 

over  sixty  years.   See  Smith  v.  Denniff,  2  4  Mont.  20,  60  Pac. 

488  (1900)  (water  right  an  easement  in  gross).   No  problem  in 

use  of  the  term  is  foreseen  on  the  basis  of  this  early 

acceptance  of  the  concept. 

PARAGRAPH  4. 

Statutes  providing  for  the  taking  of  construction 
materials  are  constitutional.   Annotation,  172  A.L.R.  128.   See 
also  United  States  v.  Certain  Parcels  of  Land,  233  F.  Supp.  544, 
545  (1964) .   The  land  condemned  for  such  materials  need  not  be 
contiguous  to  the  construction  site.   Harwell  v.  United  States, 
316  F.2d  791,  793  (1963) . 

The  exclusion  of  gas,  oil  and  mineral  rights  from  the 
fee  taken  by  the  Highway  Commission  under  §32-3902,  R.C.M.  1947, 
is  not  an  exclusion  of  gravel.   Gravel  is  not  a  mineral.   It 
was  so  held  in  Bumpus  v.  United  States,  325  F.2d  264  (1963), 
under  the  rule  of  e jusdem  generis ,  in  which  the  court  construed 
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the  phrase  "oil,  gas  and  other  minerals."   See  also  Lillington 

Stone  Co.  v.  Maxwell,  203  N.C.  151,  165  S.E.  351,  352  (1932). 

There  may  be  some  Montana  authority  for  stating  that 

gravel  is  not  a  mineral,  although  such  authority  is  not  shown 

in  the  original  memorandum.   Helena  Gun  Club  v.  Lewis  and 

Clark  County,  141  Mont.  490,  379  P. 2d  436  (1963)  involved  a 

reservation  in  a  tax  deed  given  by  the  county,  by  which  the 

county  reserved  the  right  to  take  rock,  sand  and  gravel  from 

the  deeded  land.   The  court  held  that  while  §84-9141,  R.C.M. 

19  47,  gives  the  county  commissioners  the  power  to  reserve  a 

royalty  interest  in  tax  title  lands,  and  no  specific  authority 

is  found  to  reserve  sand  and  gravel,  the  county  may  make  such 

reservation  on  the  basis  of  its  implied  power  to  do  so  found 

by  the  court.   At  this  point,  it  might  be  fair  to  conclude 

that  the  court  was  thinking  of  sand  and  gravel  as  non-mineral 

substances.   But  the  court  then  concludes  by  saying: 

"Because  our  holding  on  the  issue  of  the 
county's  power  will  dispose  of  this  matter, 
it  is  unnecessary  for  us  to  discuss .. .whether 
or  not  sand  and  gravel  is  a  mineral  under  a 
curative  statute." 

The  case  is  thus  clearly  not  dispositive  of  the  question,  which 

is  held  open  by  the  language  quoted.   It  may  indicate  that  the 

court  will  regard  sand  and  gravel  as  non-minerals,  but 

substantial  doubt  remains. 

One  minor  change  is  suggested  for  this  paragraph. 

Montana  follows  California  in  providing  that,  inter  alia, 

"stones"  may  be  taken.   Arizona  provides  that  "stone"  may  be 

taken,  as  suggested  in  this  draft.   Although  it  would  be  a 
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Paragraph  four  is  new  matter,  suggested  by  recent 

legislation  in  California.   As  a  comparable  first  sentence, 

Arizona  provides  (§12-1115 (C) ,  A.R.S.): 

"A  person  seeking  to  acquire  property  for  any 
of  the  public  uses  authorized  by  this  title 
(eminent  domain)  is  an  agent  of  the  state." 

This  provision  is  unsatisfactory  in  that  "seeking  to  acquire" 

may  carry  out  the  implication  found  by  the  California  court 

that  this  section  contemplates  the  pendency  of  the  action. 

Additionally,  the  word  "person"  does  not  clearly  include 

private  corporations,  cities,  towns  and  counties,  although  it 

apparently  does  if  reference  is  made  to  other  statutes. 

"Person"  includes  a  corporation  as  well  as  a  natural 
person.   §19-103,  R.C.M.  1947.   Corporations  are  either  public 
or  private.   Public  corporations  are  formed  or  organized  for 
the  government  of  a  portion  of  the  state;  all  other  corporations 
are  private.   §15-102,  R.C.M.  1947.   On  the  basis  of  these 
statutes,  it  was  held  that  "person"  includes  public  corpora- 
tions, which,  by  definition,  are  governmental  entities.   In  re; 
Beck's  Estate,  44  Mont.  561,  121  Pac.  784,  787  (1911).   But  it 
is  preferable  to  have  a  statute  which  construes  itself. 

The  California  provision  is  substantially  the  same  (Cal. 

Civ.  C.  §1001) : 

"...any  person  seeking  to  acquire  property  for 
any  of  the  uses  mentioned  in  such  Title  (eminent 
domain)  is  'an  agent  of  the  state,'  or  'a  person 
in  charge  of  such  use,'  within  the  meaning  of 
those  terms  as  used  in  such  Title." 

This  provision  is  open  to  the  same  objections  as  the  Arizona 

statute,  with  the  added  objection  that  it  is  verbose.   Although 
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one  authorized  to  acquire  property  by  proceedings  in  eminent 

domain  is  an  agent  of  the  state  by  virtue  of  the  nature  of 

the  power,  Calif.  Cent.  Ry.  Co.  v.  Hooper,  76  Cal.  40  4,  18 

Pac.  599,  600  (1888),  it  seems  preferable  to  make  some  express 

provision  acknowledging  that  agency.   This  relationship  of 

sovereign  and  delegatee  is  interestingly  expressed  as  follows 

in  the  Hooper  case,  supra,  at  page  600: 

"But  in  authorizing  corporations  to  commence 

and  prosecute  proceedings  like  the  present, 

the  state  does  not  transfer  to  such  corporations 

the  exercise  of  the  power  of  eminent  domain. 
*  *  * 

"Since  the  state  must  act  through  agents,  and  as 
the  necessity  for  taking  particular  property,  and 
the  fixing  of  just  compensation  to  be  paid  for  it, 
are  quasi  judicial  questions,  the  legislature 
authorizes  a  corporation  to  bring  and  prosecute 
an  action  to  secure  a  judgment  determinative  of 
the  necessity,  and  of  the  valuation,  and  formal- 
ly transferring  the  use.   While  a  corporation 
which  brings  such  an  action  is  the  proper  party 
to  bring  it,  because  the  statute  makes  it  the 
proper  party,  its  interest  in  the  action  is  but 
incidental  and  subordinate  to  the  main  purpose, 
(which  alone  justifies  the  proceeding  under  the 
constitution;)  the  main  purpose  being  to  secure 
private  property,  upon  just  compensation,  for  a 
public  benefit.   In  initiating  the  proceedings, 
the  corporation  acts  as  agent  of  the  state;  the 
legislature  having  provided  the  mode  for  the 
employment  of  the  power  of  eminent  domain." 

In  writing  the  provision  in  the  first  sentence  of  paragraph 

four,  "authorized  by  law  to  acquire  property  by  eminent  domain 

proceedings"  was  substituted  for  an  initial  draft  which  read 

"having  the  power  of  eminent  domain,"  since  it  is  clear  that 

the  power  remains  in  the  sovereign,  to  be  exercised  in  its 

behalf  by  authorized  condemnors. 

The  last  sentence  of  the  paragraph,  relating  to  the 
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defense  of  sovereign  immunity,  is  designed  to  forestall  the 
argument  that  a  private  condemnor,  being  an  agent  of  the  state, 
is  by  virtue  of  his  agency  clothed  with  sovereign  immunity. 
Neither  Arizona  nor  California  has  a  similar  provision. 

The  language  "from  the  fact  of  such  agency  alone"  is 
intended  to  indicate  that  the  delegatee  of  the  power  may  have 
sovereign  immunity  on  the  basis  of  other  facts.   Thus,  the 
defense  would  be  available  to  the  State  Highway  Commission, 
not  because  it  is  empowered  to  acquire  property  by  eminent 
domain  proceedings,  but  because  it  is  the  Commission. 

In  196  3,  the  provision  relating  to  liability  for  damage 
caused  by  negligence,  wantonness  or  malice  was  deleted  from 
the  California  code,  and,  according  to  the  Law  Revision 
Commission  Comment  noted  in  the  code,  was  superseded  by 
Government  Code  §§815  and  821.81.  §815  provides: 

"Except  as  otherwise  provided  by  statute: 

(a)  A  public  entity  is  not  liable  for  an 
injury,  whether  such  injury  arises  out  of  an 
act  or  omission  of  the  public  entity  or  a 
public  employee  or  any  other  person. 

(b)  The  liability  of  a  public  entity 
established  by  this  part  (commencing  with 
Section  814)  is  subject  to  any  immunity  of 
the  public  entity  provided  by'  statute,  in- 
cluding this  part,  and  is  subject  to  any 
defenses  that  would  be  available  to  the 
public  entity  if  it  were  a  private  person." 

§821.8  provides: 

"A  public  employee  is  not  liable  for  an  injury 
arising  out  of  his  entry  upon  any  property  where 
such  entry  is  expressly  or  impliedly  author- 
ized by  law.   Nothing  in  this  section  exon- 
erates a  public  employee  from  liability  for 
an  injury  proximately  caused  by  his  own  negli- 
gent or  wrongful  act  or  omission." 


While  it  might  be  a  strained  construction  of  these  statutes 

-120- 


:^-xi>voi''.    j;;"i    S' 


M!.-;:?zr^ 


(as  yet  unconstrued)  to  hold  that  a  private  condemnor  becomes 
a  public  entity  under  these  sections  because  it  has  been 
delegated  the  right  to  exercise  a  portion  of  the  sovereign 
power  of  the  state,  and  that  its  employees  connected  with  the 
exercise  of  that  power  are  public  employees,  there  is  some 
logic  to  recommend  it  for  consideration.   The  possibilities 
of  this  novel  defense  have  never  been  explored  by  any  court, 
so  far  as  research  can  discover,  and  the  addition  of  the 
agency  statement  in  paragraph  four  might  call  attention  to  the 
possibility.   Inclusion  of  the  provision  is  by  no  means  vital, 
especially  since  the  activity  of  such  putative  public  entity 
would  almost  of  necessity  be  considered  proprietary  rather 
than  governmental,  and  the  crumbling  walls  of  sovereign 
immunity  now  offer  little  shelter  from  the  storms  of  liability 
for  proprietary  activities.   Prosser  on  Torts,  3d  ed. ,  §125. 

PROPOSED  AMENDMENT  NO.  2 

This  proposal  might  be  termed  a  proposal  for  repeal  of 
the  present  section  and  enactment  of  a  new  section.   However, 
much  of  the  substance  of  the  present  section  is  preserved, 
and  in  that  sense  the  proposal  is  amendatory,  rather  than  an 
original  enactment.   It  involves  a  number  of  policy  choices 
which  are  offered  as  alternatives  to  the  present  law,  and  to 
the  policies  carried  over  into  the  first  amendment  proposed 
in  this  memorandum. 

"93-9906.   Right  to  enter,  survey  and  examine 
property. 
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1.  Any  person,  or  corporate  or  governmental 
entity  authorized  to  acquire  property  for  a 
public  use  by  proceedings  in  eminent  domain 
may  enter  upon  property: 

(a)  To  determine  whether  the  property  is 
suitable  for  a  contemplated  public 
use  by  surface  or  subsurface  examina- 
tions or  surveys  to  the  extent  that 
such  examinations  or  surveys  are 
necessary  to  such  determination,  pro- 
vided that  subsurface  examinations 
shall  not  be  made  if  they  will  cause 
any  substantial  interference  with  the 
rights  of  the  owner  or  possessor  of 
the  property  to  its  use  and  enjoyment. 

(b)  To  make  surveys  and  maps  necessary 
for  a  sufficient  description  of  the 
property  in  the  complaint  filed  in 
any  subsequent  proceeding. 

(c)  To  locate  the  contemplated  public  use. 

2.  The  person,  or  corporate  or  governmental 
entity  entering  property  under  this  section  is 
liable  for  all  injuries  proximately  caused  by 
the  entry . 

3.  Examinations  and  surveys  made  under  this 
section  shall  be  conducted  in  a  manner  reasonably 
calculated  to  cause  minimum  interference  with  the 
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rights  of  the  owner  or  possessor  to  the  use 
and  enjoyment  of  the  property." 

Paragraph  1(a)  of  this  proposed  amendment  lies  at  or 
near  the  constitutional  limit  of  the  right  of  entry  for 
activities  preliminary  to  condemnation.   Yet,  as  a  matter 
which  has  been  the  root  of  much  of  the  litigation  in  this 
area,  subsurface  exploration  of  property  should  receive 
attention  in  the  statute  as  a  modern  reality,  and,  perhaps,  a 
modern  necessity.   The  question  preliminary  to  any  taking  for 
a  dam  or  reservoir  must  be:   Will  it  hold  water?   The  question 
on  a  taking  for  a  water  supply,  or  for  construction  materials 
is,  quite  naturally:   Is  there  any  water,  sand  or  gravel  there? 
These  matters  cannot  be  determined  by  the  "innocuous  entry  and 
superficial  examination"  which  this  section  as  now  written 
contemplates,  according  to  Jacobsen  v.  Superior  Court,  19  2 
Cal.  319,  219  Pac.  986,  991  (1923). 

Some  examinations  are  so  massive  in  scope  as  to  amount 
to  a  taking.   The  Jacobsen  case,  supra,  involved  a  subsurface 
examination  of  property  for  reservoir  purposes.   It  was 
proposed  to  drill  an  unspecified  number  of  test  borings  from 
3  to  8  inches  in  diameter  to  a  depth  of  150  feet,  to  excavate 
test  pirs  of  about  4  by  6  feet  to  a  depth  of  15  feet,  and  to 
fence  the  same,  all  of  which  would  require  the  labor  of  four 
men  for  a  period  of  about  two  months .   The  court  held  that  the 
activity  contemplated  would  constitute  a  taking  without  due 
process  of  law. 
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■  On  the  other  hand,  in  State  Highway  Comm.  v.  District 

Court,  Mont.  ,  412  P .  2d  832  (1966),  the  court  allowed 

the  drilling  of  two  test  wells  on  a  severed  portion  of  a  ranch. 
However,  this  was  done  after  commencement  of  a  condemnation 
proceedings,  after  the  owners  had  withdrawn  the  permissible 
75%  of  the  deposit  made  by  the  Highway  Commission,  and  under 
Rule  34,  M.  R.  Civ.  P.,  not  under  the  statute  being  considered. 

I  The  court  declined  to  discuss  the  constitutional  questions 
posed  on  the  basis  of  a  finding  that  the  constitutional 
rights  of  the  owner  were  sufficiently  protected  in  the 
proceedings.   This  case,  therefore,  does  not  necessarily 

I  indicate  a  position  that  would  be  taken  by  the  Montana  court 
under  this  proposed  statute. 

j        The  exhaustive  annotation  at  29  A.L.R.  1409  on  the 
right  of  entry  is  little  help  in  establishing  guidelines,  nor 

i 

'  do  the  supplementary  cases  add  much  to  any  attempt  to  rough 

out  the  limits  of  this  new  statutory  ground.   Analogous  cases, 

involving  destruction  of  realty,  are  mixed,  as  in  the  case  of 

cutting  trees  for  a  survey  line. 

In  Dancy  v.  Alabama  Power  Co.,  198  Ala.  504,  73  So.  901, 

902  (1916),  the  court  held  that  trees,  being  land  in  legal 

contemplation,  could  not  be  cut  under  an  entry  statute: 

"All  that  the  statute  contemplates, — and  all 
that  it  could  validly  contemplate , --in  respect 
to  damage  consequent  upon  the  entry  and 
examinations  and  surveys  on  the  land,  is  such 
as  inflicted  necessarily  by  the  entry  and 
movement  of  surveyors  over  the  land  and  in 
the  efficient  use  of  their  instruments  to 
effect  the  purpose  in  view.   This  may  include 
the  tramping  down  of  herbage  and  the  minimum 
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of  injury  to  growing  crops;  but  in  no  event 
can  it  rightfully  include  the  injury  or 
destruction  of  any  form  or  character  or  amount 
of  growing  trees  or  timber."   (Emphasis  added.) 

But  the  cutting  of  trees  during  the  course  of  a  survey  was  held 

not  a  taking  of  land  in  Wood  v.  Mississippi  Power  Co.,  245 

Miss.  103,  146  So. 2d  546  (1962).   In  this  case,  a  disputed 

number  of  trees  on  the  order  of  1000  were  cut  during  the  survey 

of  a  line  slightly  more  than  a  mile  long.   All  of  the  trees 

!  were  less  than  four  inches  in  diameter,  and  they  were 
apparently  valueless  as  commercial  timber. 

The  kind  of  question  these  cases  lead  to  is  whether  a 
three-inch  temporary  hole  in  the  land  is  a  taking,  if  the 
severing  of  a  three-inch  tree  is  not.   Each  is  an  invasion  of 

1  the  rights  of  use  and  enjoyment;  each  involves  disturbance  or 
destruction  of  realty.   The  cases  do  no  more  than  suggest 
that  the  fifty  years  since  the  Dancy  case,  supra,  may  have 
seen  a  shift  in  the  attitude  toward  these  preliminary  activities 
comparable  to  the  expansion  of  the  concept  of  public  use  during 
the  same  period.   However,  the  evidence  of  increasing  liberality 
in  this  area  is  slight,  and  the  bulk  of  precedent  clearly 
favors  the  landowner  when  the  surface  of  the  earth  is  disturbed. 
Therefore,  in  a  sense,  this  paragraph  is  more  a  prediction 

i  than  a  proposal  justified  by  precedent  and  probability,  and 
should  be  viewed  with  the  greatest  caution. 

Paragraph  1(b)  expresses  one  of  the  purposes  of  a  survey 
which  is  said  to  be  a  necessary  incident  of  condemnation 
proceedings.   Lewis  v.  Texas  Power  &  Light  Co. ,  Tex.  Civ.  App. 
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276  S.W.2d  950,  954  (1955).   This  kind  of  statute  provides  the 
means  to  enable  a  condemnor  to  comply  with  the  requirement  of 
a  description  in  the  complaint  of  the  property  sought  to  be 
acquired.   San  Francisco  &  S.  J.  Val.  Ry .  Co.  v.  Gould,  122 
Cal.  601,  55  Pac.  411  (1899) .   It  was  held  in  Calif.  Cont.  Ry. 
I  Co.  V.  Hooper,  76  Cal.  404,  18  Pac,  599,  603  (1888),  that  a 
j  judgment  based  upon  the  description  in  a  complaint  was 
I  defective  in  not  being  so  far  certain  that  the  parties,  and 
any  officer  enforcing  the  judgment,  may  know  what  land  is  to 
be  taken  and  paid  for.   Yet  it  was  held  in  Jacobsen  v.  Superior 
.  Court,  192  Cal.  319,  219  Pac.  986  (1923)  that  this  section 

contemplates  the  pendency  of  the  action.  Something  has  to  give. 
The  choice  in  this  proposed  amendment,  as  in  the  first  proposal, 
is  to  avoid  the  necessity  for  pendency  of  the  action. 

Paragraph  1(c)  eliminates  the  statement  that  the  use 
shall  be  located  in  the  manner  most  compatible  with  the 
greatest  public  good  and  least  private  injury.   As  indicated 
in  the  discussion  of  this  provision  in  the  comment  to  the  first 
proposed  amendment,  the  provision  is  implied  in  the  requirement 
of  necessity.   Thus  the  repeal  is  more  seeming  than  real. 
Whether  the  court  ought  to  be  deciding  that  a  location  has  or 
lacks  the  virtues  described  by  the  present  statute  can  be  best 
answered  by  making  the  act  of  the  condemnor  conclusive  as  to 
necessity.   This  answer  may  be  different  for  different 
condemnors.   Cities  have  this  conclusive  power.   Perhaps  it 
should  be  extended  to  other  public  bodies.   Perhaps,  m 
principle,  the  courts  ought  to  be  excluded  completely  from 
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what  is  essentially  a  question  of  engineering,  but  this 

memorandum  does  not  propose  complete  exclusion.   One  reason 

for  reluctance  to  recommend  any  blanket  exclusion  of  the 

court  from  the  question  of  necessity  is  found  in  People  v. 
i 
'  Chevalier,  52  Cal.  2d  299,  340  P. 2d  598,  603  (1959),  in 

which  the  California  Supreme  Court  held  that  if  the  condemnor's 

resolution  is  conclusive  on  the  question  of  necessity, 

allegations  of  fraud,  bad  faith  or  abuse  of  discretion  cannot 

create  justiciable  issues.   The  prospect  of  omnipotence  is  not 

a  pleasant  one.   The  decision  is  criticized  in  a  note.  Judicial 

Review  of  the  Necessity  of  the  Taking,  48  Calif.  L.  Rev.  164 

(1960),  but  it  still  stands,  and  is  eloquent  in  the  service  of 

expediency,  but  a  little  blind,  it  seems,  to  other  important 

considerations . 

Paragraph  2  offers  a  policy  choice  in  favor  of  the 
landowner,  by  making  the  party  entering  liable  for  all  injuries 
proximately  caused  by  the  entry,  not  just  those  occasioned 
by  negligence,  wantonness  or  malice.   The  choice  could  be 
justified  simply  by  saying  that  there  is  no  reason  why  the 
condemnor  initiating  the  entry  should  be  free  to  damage 
property  to  any  extent.   The  provision  is  more  a  vindication  of 
property  rights  than  it  is  compensatory,  for  the  amounts 
involved  must  remain  small.   If  large  amounts  of  money  are 
involved,  there  will  be  good  reason  to  suspect  that  (a)  the 
damage  is  sufficient  to  constitute  a  taking,  or  (b)  that  there 
has  been  negligence,  wantonness  or  malice. 

The  final  paragraph  is  hortatory.   It  speaks  to  the 
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condemnor  more  than  the  court,  which  should  require  reasonable- 
ness and  minimal  interference  in  any  event.   This  provision, 
perhaps,  will  help  insure  a  conservative  view  of  acts 
performed  under  a  right  of  entry,  to  balance  the  admitted 
liberality  of  paragraph  one. 

SECTION  93-9007 
§93-9907,  R.C.M.  1947,  should  be  amended  to  read  as 
follows : 

"93-9907.   Jurisdiction;  venue;  commencement 
of  proceedings ;  notice  of  pendency  of  proceedings . 
Proceedings  under  this  chapter  must  be  brought  in 
the  district  court  of  the  county  in  which  the 
property,  or  some  part  thereof,  is  situated. 
They  are  commenced  by  filing  a  complaint. 
Failure  of  the  plaintiff  to  file  a  notice  of 
the  pendency  of  the  proceedings  does  not  relieve 
a  subsequent  purchaser  or  encumbrancer  of  any  of 
the  property  to  be  affected  from  the  operation 
of  the  judgment  in  the  proceedings." 

The  requirement  that  the  summons  be  issued  as  a  condition 
of  commencement  of  the  action  was  eliminated  in  order  to  bring 
the  statute  into  closer  conformity  with  the  Montana  Rules  of 
Civil  Procedure.   Rule  3  provides  that  a  civil  action  is 
commenced  by  the  filing  of  a  complaint.   Issuance  or  service 
of  the  summons  as  fixing  the  time  for  valuation  of  the  property 
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to  be  taken  will  be  considered  in  connection  with  §93-9913. 

Proceedings  in  eminent  domain  have  been  variously  described 

as  (1)  civil  actions,  Kohl  v.  United  States,  91  U.S.  367, 

23  L.  Ed.  449,  452  (1875);  (2)  neither  civil  actions  at  law 

nor  suits  in  equity,  Todd  v.  Atchison,  T.  &  S.  F.  Ry .  Co., 

134  Kan.  459,  7  P. 2d  79,  80  (1932),  but  sui  generis,  State 

V.  Superior  Court,  145  Wash.  576,  261  Pac.  110,  111  (1927); 

and  (3)  special  proceedings.  State  v.  District  Court,  29 

Mont.  153,  74  Pac.  200,  200  (1903).   However,  it  is 

indifferent  which  label  the  proceeding  bears ,  for  the  rules 

provide  for  their  application  to  eminent  domain  proceedings , 

so  far  as  they  are  consistent  with  these  special  statutes. 

Table  A,  M.  R.  Civ.  P.: 

"Following  is  a  list  of  sections  of  the  Revised 

Codes  of  Montana,  19  47,  as  amended,  pertaining 

to  special  proceedings  which  are  excepted  from 

these  rules  in  so  far  as  they  are  inconsistent 

or  in  conflict  with  the  procedure  and  practice 

provided  by  these  rules: 
*  *  * 

Eminent  domain 93-9901  to  93-9926" 

Rule  81(a),  M.  R.  Civ.  P.: 

"SPECIAL  STATUTORY  PROCEEDINGS.   The  statutory 
proceedings  listed  in  Table  A  and  any  other 
special  statutory  proceeding  [sic] ,  whether  or 
not  listed  in  Table  A,  are  excepted  from  these 
rules  in  so  far  as  they  are  inconsistent  or 
in  conflict  with  the  procedure  and  practice 
provided  by  these  rules." 

The  sole  purpose  of  the  change  is  to  eliminate  the  inconsistency 

in  the  present  provision  with  rule  3  on  the  commencement  of  the 

proceedings.   The  awkward  juxtaposition  of  passive  (is/are 

commenced)  and  active  verbs  (filing)  is  common  to  this  section 
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and  rule  3,  and  has  been  preserved  for  that  reason. 

The  added  sentence,  relating  to  the  filing  of  a  lis 
pendens,  is  the  end  product  of  an  unsuccessful  attempt  to 
harmonize  two  basically  incompatible  policy  choices .   The 
choice,  necessary  at  some  time  during  the  study  if  not  here, 
is  between  the  present  effect  of  failure  to  file  a  lis 
pendens  and  the  theory  of  original  title.   This  section  is 
the  logical  place  for  the  choice  to  be  made,  since  the  filing 
ideally  should  be  made  at  the  time  of  commencement  of  the 
proceedings . 

The  comment  proposing  repeal  of  §9  3-9916,  R.C.M.  19  47, 

I  made  the  original  choice  between  the  theories  of  original 
and  derivative  title,  and  elected  original  title  as  preferable 

i  for  the  reasons  there  set  forth.   Since  under  a  theory  of 
original  title  the  proceeding  divests  all  prior  interests  and 
creates  a  new,  complete  and  perfect  title  in  the  condemnor, 

j  there  can  be  no  preservation  of  any  interest  in  being  prior  to 

i 

I  vesting  of  title  in  the  condemnor  under  §93-9919.   But  failure 

to  file  a  lis  pendens  has  the  effect  of  preserving  such 

ii  interests  by  excepting  innocent  third  parties  from  the  operation 

of  the  judgment.   Housing  Authority  of  the  City  of  Oakland  v. 

Forbes,  51  Cal.  App.  2d  1,  124  P . 2d  194,  199  (1942).   The 

choice  of  one  necessarily  excludes  the  other. 

But  as  a  matter  of  fairness,  and  in  the  interest  of 

reducing  the  possibilities  for  litigation,  notice  of  some  kind 

seems  desirable.   The  sentence  under  discussion  has  been  left 

deliberately  ambiguous  as  to  whether  a  lis  pendens  should  be 
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filed,  although  it  is  clear  that  failure  to  file  has  no 

effect.   The  implication  of  the  sentence  that  there  should 

be  a  filing  (or  recording,  if  §93-6233,  R.C.M.  1947,  expresses 

the  proper  mechanical  procedure) ,  is  largely  negated  by  the 

lack  of  a  penalty  for  failure  to  do  so.   A  more  direct 

approach,  and  one  consistent  with  the  real  effect  of  this 

provision,  could  be  had  by  substituting  the  following  for  the 

sentence  proposed: 

"No  filing  of  a  notice  of  the  pendency  of  the 
proceedings  under  section  9  3-3005  of  this 
title  IS  required  m  proceedings  under  this 
chapter , " 

As  an  alternative  or  supplement  to  that  substitution,  §93-3005 

could  be  amended  to  read  as  follows: 

" 93-3005 o   Notice  of  the  pendency  of  an  action 
affecting  the  title  to  real  property.   In  an 
action  affecting  the  title  or  right  of 
possession  of  real  property,  except  a  proceeding 
in  eminent  domain,  or  m  an  action  between 
husband  and  wife,  the  plaintiff,  at  the  time  of 
filing  the  complaint,  and  the  defendant,  at  the 
time  of  filing  his  answer,  when  affirmative 
relief  is  claimed  in  such  answer,  or  at  any 
time  afterward,  may  file  m  the  office  of  the 
clerk  of  the  county  in  which  the  property  is 
situated  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties ,  and  the 
object  of  the  action  or  defense,  and  a  description 
of  the  property  in  that  county  affected  thereby. 
From  the  time  of  filing  of  such  notice  only  shall 
a  purchaser  or  encumbrancer  of  the  property 
affected  thereby  be  deemed  to  have  constructive 
notice  of  the  pendency  of  the  action,  and  only 
of  Its  pendency  against  parties  designated  by 
their  real  names." 

It  should  be  clear  that  none  of  the  suggested  amendments  strips 

an  innocent  third  party  of  his  right  to  damages  or  to 

compensation,  as  the  case  may  be.   However,  as  will  be 
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discussed  in  connection  with  subsequent  sections,  he  will  be 
limited  to  a  personal  action  for  money,  and  will  have  no  right 
to  possession  or  use  of  the  land  affected. 

The  present  section  could  be  repealed  without  making 
any  significant  change  in  the  law. 

The  jurisdictional  statement  would  be  supplied  by 
§93-318.   That  section  is  sufficiently  broad  to  confer  original 
jurisdiction  on  the  district  courts  without  a  special  statute, 
since  proceedings  in  eminent  domain  "involve  the  title  or 
right  of  possession  of  real  property"  and  are  "special  actions 
and  proceedings"  as  would  not  otherwise  be  provided  for  upon 
repeal  of  this  section.   Proceedings  in  eminent  domain  are 
special  proceedings.   State  v.  District  Court,  29  Mont.  153, 
74  Pac.  200,  200  (1903) . 

The  venue  provision  would  be  replaced  by  §9  3-2901, 
which  makes  an  identical  provision.   That  section  would  be 
applicable  to  eminent  domain  proceedings  through  the  operation 
of  §93-9922,  which  makes  §§93-2301  to  93-8717  applicable  to 
such  proceedings  to  the  extent  they  are  consistent  with  the 
special  procedures  now  provided. 

Since  the  rules  of  civil  procedure  apply  to  the  same 
extent  as  the  civil  code,  as  shown  above  in  the  general 
comment,  the  effect  of  repeal  would  be  to  move  the  time  of 
commencement  of  the  proceedings  to  the  time  of  filing  the 
complaint,  as  provided  by  rule  3,  rather  than  issuance  of 
the  summons,  as  now  provided.   The  summons,  of  course,  would 
be  issued  under  rule  4C. 
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If  repeal  is  elected,  then  a  new  section  relating  to 
the  lis  pendens  filing  discussed  above  should  be  enacted. 

SECTION  93-9908 

Preliminary  Considerations 

The  question  that  this  and  many  of  the  following  sections 
suggest  is  whether  they  should  be  included  at  all  in  the 
recodification  of  the  eminent  domain  laws,  since  they  are 
essentially  procedural.   The  Montana  Rules  of  Civil  Procedure 
are  applicable  to  eminent  domain  proceedings.  Rule  81(a)  and 
Table  A,  M.  R.  Civ.  P.,  and  this  section  stands  as  qualifying 
various  rules,  such  as  Rule  10(a).   Rule  71A  of  the  Federal 
Rules  of  Civil  Procedure  covers  the  matter  in  federal 
condemnation  actions,  which  suggests  that  such  sections  might 
properly  be  incorporated  into  the  Montana  rules,  rather  than 
remain  where  they  are. 

If  that  were  done,  Montana  would  be  unique,  since  no 
state  seems  to  have  followed  the  federal  pattern.   The  choice 
has  been  not  to  suggest  inclusion  of  these  sections  in  the 
Rules.   Primarily,  the  choice  was  made  because  the  eminent 
domain  law  is  intended  to  be  an  organic  whole.   Placing  control 
of  part  in  the  hands  of  the  legislature,  and  part  in  the  hands 
of  the  court  would  endanger  the  essential  unity  which  this 
recodification  has  as  its  goal. 
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PROPOSED  AMENDMENT 
§93-9908,  R.C.M.  1947,  should  be  amended  to  read  as 
follows : 

"93-9908.   The  complaint  and  its  contents.   The 
complaint  shall  contain: 

1.  A  caption,  as  provided  in  the  Montana  Rules  of 
Civil  Procedure,  except  that  the  plaintiff  shall  name 
as  defendants  the  property,  designated  generally  by 
kind,  quantity  and  location,  and  at  least  one  of  the 
owners  of  some  part  of  or  interest  in  the  property. 
The  party  authorized  to  exercise  the  power  of  eminent 
domain  shall  be  named  as  plaintiff.   When  a  right  of 
way  for  purposes  of  sewerage  is  being  taken  on  behalf 

of  a  settlement,  town  or  county,  the  county  commissioners 
of  the  county  shall  be  named  as  plaintiff. 

2.  A  short  and  plain  statement  of 

(a)  the  authority  for  the  taking; 

(b)  the  use  for  which  the  property  is  sought 
to  be  taken;  and 

(c)  that  the  taking  is  necessary  to  the 
public  use;  or  if  an  ordinance  or 
resolution  of  the  condemnor  is  conclusive 
as  to  the  question  of  necessity,  then 
only  the  ordinance  or  resolution  need 

be  set  forth;  or  if  the  property  is 
already  appropriated  to  a  public  use, 
that  the  use  for  which  it  is  sought 
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to  be  taken  is  a  more  necessary  use, 
or  a  use  consistent  with  continuance 
of  the  use  to  which  the  property  is 
then  applied. 

3.  A  description  of  the  property  sufficient  for 
its  identification.   If  part  of  a  parcel  is  to  be 
taken,  the  complaint  shall  so  state.   All  parcels 
in  the  same  county  required  for  the  same  use  may  be 
included  in  the  complaint,  subject  to  the  power  of 
the  court  to  consolidate  or  separate  actions  for 
trial. 

4.  A  statement  of  the  interest  sought  to  be 
acquired. 

5.  A  designation  of  the  defendants  who  have  been 
joined  as  owners  thereof  or  of  some  interest  therein, 
if  known,  or  a  statement  that  they  are  unknown. 

6.  If  a  right  of  way  is  sought,  the  location, 
general  route  and  termini,  and  a  map  thereof,  so  far 
as  the  right  of  way  is  involved  in  the  action. 

7.  If  a  sand,  stratum  or  formation  suitable  for 
use  as  an  underground  natural  gas  storage  reservoir  is 
sought,  the  certificate  from  the  state  oil  and  gas 
conservation  commission  provided  in  section  60-80  4 
must  be  filed  with  the  complaint." 

The  proposed  amendment  is  a  combination  of  features  from 
the  present  law  and  Federal  Rule  of  Civil  Procedure  71A. 
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PARAGRAPH  1.      ■  -• 

The  memorandum  of  August  4,  1966,  relating  to  §93-9916, 
discusses  at  length  the  theory  of  original  title  versus  the 
theory  of  original  sale  in  eminent  domain  proceedings .   The 
choice  of  original  title  theory  as  preferable  was  made  for 
the  reasons  stated  therein.   As  was  noted,  the  federal  courts 
take  the  view  that  it  is  a  proceeding  in  rem,  and  that  view 
is  reflected  in  Rule  71A,  F.  R.  Civ.  P.,  which  requires  that 
the  property  be  named  as  defendant.   In  order  to  emphasize 
the  choice  in  Montana,  as  well  as  for  the  reasons  that  the 
property  i£  the  defendant  under  an  original  title  theory,  the 
federal  rule  is  proposed  for  adoption  in  this  respect. 

PARAGRAPH  2. 

The  language  requiring  a  "short  and  plain  statement" 
of  authority,  public  use,  and  necessity  is  the  same  as  that 
for  other  pleadings.   See  Rule  8(a) ,  M.  R.  Civ.  P.   By  now, 
the  language  and  its  import  should  be  familiar  to  the  Montana 
bar,  and  the  phrase  is  therefore  a  kind  of  shorthand  indication 
of  the  simplified  pleading  intended  to  be  required.   While  in 
its  nature  a  complaint  in  eminent  domain  cannot  have  the 
stark  simplicity  of  those  shown  in  the  appendix  of  forms  to 
the  Montana  Rules,  it  seems  desirable  to  keep  the  formalities 
of  pleading  to  a  minimum,  consistent  with  the  spirit  of  modern 
practice. 

This  paragraph  requires  the  averments  which,  except  for 
compensation,  exhaust  the  possibilities  of  justiciable  issues 
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in  eminent  domain  proceedings .   That  the  authority  of  the 
condemnor  can  be  questioned  is  too  plain  to  require  comment. 
Public  use  is  always  a  justiciable  issue.   State  v.  Aitchinson, 
96  Mont.  335,  80  P. 2d  805,  808  (1934),  citing  Shoemaker  v. 
United  States,  147  U.S.  282,  13  S.  Ct.  361,  37  L.  Ed.  170 
(1893)  . 

Since  the  allegations  of  necessity  exist,  it  seemed 
better  to  include  them  as  express  requirements,  rather  than 
requirements  by  implication,  as  formerly.   This  conclusion 
does  not  consider  whether,  under  the  more  liberal  modern 
approach  to  variance.  Rule  15(b),  M.  R.  Civ.  P.,  it  would  be 
fatal  to  an  action  to  omit  allegations  of  necessity  if  the 
issue  is  waived  or  tried. 

PARAGRAPH  3. 

The  change  from  "description"  to  "description  of  the 
property  sufficient  for  its  identification"  is  suggested  by 
the  federal  rule,  and  is  basically  consistent  with  the  view 
taken  by  the  Montana  court  in  Komposh  v.  Powers,  75  Mont.  493, 
244  Pac.  298,  303  (1926) ,  that  a  description  is  sufficient  if 
it  is  definite  enough  to  identify  the  lands.   The  reason  for 
the  change  is  not  to  change  the  present  attitude  of  the  court, 
or  to  lessen  present  requirements  of  particularity  to  a 
reasonably  necessary  degree;  it  is  to  forestall  an  unduly 
technical  court  from  letting  a  case  fall  on  a  triviality,  or 
defendant  from  raising  frivolous  objections.   Obiter,  it  might 
be  noted  that  the  spirit  of  this  change  is  consistent  with  that 
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made  by  the  Uniform  Commercial  Code,  in  §87A-9-110,  R.C.M. 

1947: 

"For  the  purposes  of  this  chapter  (secured 
transactions)  any  description  of  personal 
property  or  real  estate  is  sufficient  whether 
or  not  it  is  specific  if  it  reasonably 
identifies  what  is  described." 


PARAGRAPH  4.  1- 

This  requirement  is  self-evident. 

PARAGRAPH  5. 

The  comparable  portion  of  the  federal  rule  is: 

"Upon  the  commencement  of  the  action,  the 
plaintiff  need  join  as  defendants  only  the 
persons  having  or  claiming  an  interest  in  the 
property  whose  names  are  then  known,  but 
prior  to  any  hearing  involving  the  compensation 
to  be  paid  for  a  piece  of  property,  the 
plaintiff  shall  add  as  defendants  all  persons 
having  or  claiming  an  interest  in  that  property 
whose  names  can  be  ascertained  by  a  reasonably 
diligent  search  of  the  records ,  considering  the 
character  and  value  of  the  property  involved 
and  the  interests  to  be  acquired,  and  also  those 
whose  names  have  otherwise  been  learned.   All 
others  may  be  made  defendants  under  the 
designation  'Unknown  Owners.'  " 

The  federal  provision  does  not  seem  necessary  for 

Montana.   It  was  designed  to  ease  the  search  problem  principally 

in  the  eastern  states,  where  tracing  title  back  to  the  original 

grant  or  patent  is  a  formidable  undertaking.   But  in  Montana, 

with  its  relatively  shorter  chains  of  title  and  the  predominance 

of  simple,  traditional  transfers,  it  is  feared  that  the  effect 

of  a  similar  provision  might  be  to  encourage  careless  and 

hasty  work.   See  the  Notes  of  Advisory  Committee  on  Rules,  28 
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U.S.C.A.  Rule  71A,  following  the  rule  at  page  388. 

If  some  parties  are  overlooked,  as  seems  inevitable, 
Rule  24,  M.  R.  Civ.  P.,  would  seem  ample  to  secure  their  rights 
by  allowing  intervention.   Also,  see  pages  8  and  9  of  the 
memorandum  of  August  4,  1966. 

PARAGRAPH  6.  :■ 

Some  thought  was  given  to  whether  "right  of  way"  is  an 
appropriate  term,  since  a  fee  may  be  taken  for  highway 
purposes,  as  well  as  an  easement.   §§67-601  and  67-602,  R.C.M. 
19  47,  include  "The  right  of  way"  in  the  enumeration  of 
servitudes  attached  to  land  and  servitudes  not  attached  to 
land  (easements  and  easements  in  gross) .   §67-605  provides 
that  a  "servitude  thereon  cannot  be  held  by  the  owner  of  the 
servient  tenement."   Thus  it  would  seem  that  a  right  of  way 
cannot  be  construed  to  include  a  fee  under  these  sections. 
However,  the  Highway  Code,  in  §32-2203(27),  R.C.M.  1947, 
defines  the  term  as  a  "general  term  denoting  land,  property, 
or  any  interest  therein,  usually  in  a  strip,  acquired  for 
or  devoted  to  highway  purposes."   Since  highway  purposes  are 
the  only  pertinent  purposes  for  which  a  fee  may  be  taken  under 
§93-9903,  R.C.M.  1947,  the  term  is  accurate.   Other  purposes 
involving  the  acquisition  of  rights  of  way,  such  as  telephone 
and  power  lines,  are  limited  by  that  section  to  the  taking  of 
an  easement.   Were  the  term  not  thus  justified  by  statute,  it 
would  be  covered  by  existing  case  law  interpreting  the  term 
to  include  the  strip  of  land  occupied  by  a  use,  as  well  as  an 
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easement.   See  Moakley  v.  Los  Angeles  Pac.  Ry .  Co.,  139  Cal. 
App.  421,  34  P. 2d  218,  220  (Dist.  Ct.  of  App.  1934)  and  cases 
cited  therein. 

The  language  requiring  a  statement  of  the  location, 
route  and  termini  and  a  map  has  been  left  deliberately  vague, 
as  an  alternative  to  attempting  an  exhausting  enumeration. 
What  would  be  reasonable  for  a  description  of  a  route  for  a 

1 1  sewer  line  might  be  an  excessive  burden  if  the  route  of 
description  were  for  an  oil  pipeline  system.   The  precise 
location  of  a  pipeline  leaving  Billings  is  of  no  concern  to  a 
Missoula  County  landowner  until  it  approaches  his  land;  a  more 
precise  description  of  the  location  of  adjacent  power  lines 
might  be  more  important,  e.g.,  as  bearing  on  view.   In  this 
area,  it  seems  preferable  for  each  case  to  stand  on  its  own 
facts o   As  to  maps,  it  seems  indifferent  whether  they  are 
drawn  in  terms  of  section  lines  or  courses  and  distances  from 
monuments,  so  long  as  the  owner  can  identify  his  land  and 
the  location  of  the  taking  with  reasonable  certainty.   The 
map  is  but  an  adjunct;  the  taking  is  determined  from  averments 
in  the  complaint.   People  v.  Thomas,  108  Cal.  App.  2d  932,  239 
P. 2d  914,  920  (Dist.  Ct.  App.  1952).   A  description  of  the 
property  must  be  contained  in  the  complaint.   See  proposed 
amendment  subsection  3.   S\±)section  6  of  the  proposed  amendment 
is  taken  from  Calc  Civ.  Code  §1244.   In  People  v.  Milton,  35 

|l  Cal.  App.  2d  553,  96  P. 2d  159,  160  (Dist.  Ct.  App.  1939), 
the  court  said  that  section  declared  its  function,  i.e.,  to 
[  show  the  location,  general  route  and  termini  of  the  right  of 
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way,  not  to  describe  for  the  land  sought  to  be  taken.  Since 
the  section  has  received  this  interpretation,  no  attempt  has 
been  made  to  change  it. 

SECTION  93-9909 
Section  93-9909,  R.C.M.  1947,  should  be  amended  to 
read  as  follows: 

"93-9909.   Summons;  contents;  service.   Upon  the 
filing  of  the  complaint,  the  clerk  shall  forthwith 
issue  a  summons  containing: 

1.  A  general  description  of  the  whole  property 
sought  to  be  taken. 

2.  A  statement  of  the  public  use  for  which 
it  is  sought  to  be  taken. 

3.  A  reference  to  the  complaint  for  descriptions 
of  the  respective  parcels. 

4.  Notice  to  the  defendants  to  appear  at  a 
time  and  place  stated  for  a  hearing  on 
whether  the  property  should  be  condemned 
as  prayed  for  in  the  complaint,  and,  if 
condemnation  be  ordered,  to  offer  evidence 

.'        of  the  value  of  their  interests  or  estates 
and  damages  thereto. 
The  summons  in  all  other  particulars  shall  be  as 
provided  in  civil  actions,  and  shall  be  served  in 
like  manner,  except  that  each  defendant  shall  be 
served  with  a  copy  of  the  complaint." 
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The  principal  effects  of  this  amendment  are  (1)  to 

I  change  the  time  within  which  an  answer  must  be  made  from  15 

i 

days  to  20  days  after  service  of  process,  and  (2)  to  foreshadow, 
;  in  paragraph  4,  the  combined  necessity  and  valuation  hearing 
which  will  be  later  proposed. 

Consideration  was  given  to  whether  the  section  should 
be  retained  at  all,  in  view  of  the  current  provisions  of  the 
Montana  Rules  of  Civil  Procedure.   But  an  examination  of  the 
Rules  made  it  appear  that  the  summons  would  not  contain  all 
'  the  statements  proposed  by  the  amendment  herein,  all  of  which 
are  found  both  in  Arizona  and  in  California,  and  all  of  which 
are  thought  to  be  desirable.   The  first  two  items — description 
of  the  property  and  statement  of  the  use — can  easily  be 
ascertained  from  the  complaint  served  with  the  summons .   But 
in  the  case  of  a  summons  for  publication,  the  complaint  is  not 
published,  and  accordingly  the  unknown,  absent  or  concealed 
defendant  would  have  no  notice  from  the  summons  that  his 
property  is  being  taken,  or  what  it  is  being  taken  for.   The 
general  description  of  the  whole  being  taken,  however,  should 
be  sufficient  to  put  the  owner  on  notice  that  his  property  is 
involved,  since  it  would  of  necessity  include  his  property; 
i.e. ,  the  "Sl/2  of  Section  20,  Township  8N,  Range  5W,  M.P.M." 
includes  the  "SWl/4  of  Section  20,  Township  8N,  Range  5W, 
M.PoM."   Therefore,  it  does  not  seem  necessary  to  include  a 
description  of  each  parcel  in  the  summons.   The  fourth 
requirement,  notice  of  the  necessity  and  valuation  hearing, 
would  not  appear  unless  specially  required,  since  it  is  unique 
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to  this  proceeding. 

FIRST  SENTENCE. 

The  language  of  this  sentence  is  taken  from  Rule  4C(1), 
M.  R.  Civ.  P.,  in  keeping  with  the  policy  of  making  procedural 
provisions  conform  as  closely  to  the  Rules  as  possible. 

PARAGRAPH  1. 

"Property"  has  been  substituted  here  for  "lands  and 
other  property"  in  the  present  section.   §67-201,  R.CM.  1947, 
provides  " . . o the  thing  of  which  there  may  be  ownership  is 
called  property."   §6  7-20  8  provides:   "Land  is  the  solid 
material  of  the  earth,  whatever  may  be  the  ingredients  of 
whxch  it  is  composed,  whether  soil,  rock,  or  other  substance." 
Since  "land"  is  a  thing  of  which  there  may  be  ownership, 
"property"  appears  to  be  sufficient  to  include  land  and 
whatever  else  may  be  the  subject  of  a  taking.   One  notes  in 
passing  that  under  the  Montana  statute,  property  is  the  res , 
not  the  sum  of  rights  with  respect  to  it. 

PARAGRAPH  2, 

No  comment. 

PARAGRAPH  3. 

' This  provision  is  taken  verbatim  from  the  Arizona 
provision,  §12-1120,  A.R.S.  (1956).   Under  the  California 
source  of  the  Arizona  section,  it  has  been  held  that  its 
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omission  is  not  fatal  to  the  summons.   Zoblein  v.  City  of 
Los  Angeles,  209  Cal.  445,  288  Pac.  68,  69  (1930). 

PARAGRAPH  4. 

As  noted  above,  the  purpose  of  this  provision  is  to 
give  the  landowner  notice  of  the  necessity  and  valuation 
hearing,  and  an  opportunity  to  prepare  evidence  of  the  value 
of  his  interest  in  the  property  or  damages  which  will  follow 
the  taking. 

LAST  SENTENCE. 

Under  Rule  4D(2),  if  two  or  more  defendants  are 
residents  of  the  same  county,  only  one  need  be  served  with 
a  copy  of  the  complaint.   The  present  §93-9909  requires  that 
a  copy  of  the  complaint  be  served  on  each  defendant,  and  this 
practice  should  be  continued.   A  complaint  in  a  condemnation 
action  is  the  defendant's  first  official  notice  of  exactly 
what  is  sought  to  be  taken;  and  since  his  compensation  is 
going  to  depend  on  that  information,  and  not  on  something  he 
may  have  independent  information  about,  it  is  important  that 
he  have  a  copy  of  the  complaint  in  all  cases .   Multiple 
defendants  in  a  condemnation  action  may  have  no  relationship 
except  their  common  lot  of  being  on  the  proposed  site  of  a 
public  use.   Accordingly,  there  is  less  reason  for  them  to 
make  common  cause  in  such  cases,  and  the  one  served  might, 
as  a  consequence,  find  no  reason  to  pass  the  complaint  on  to 
his  fellow  condemnees  in  time  for  useful  action.   The  expense  of 
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additional  complaints  is  trivial  when  compared  to  their  utility. 

OMISSION  OF  TIME  FOR  ANSWER 

The  present  section  requires  the  answer  to  be  made 
within  15  days  from  the  date  of  service,  and  the  necessity 
hearing  must  be  at  least  20  days  from  that  date.   The  time 
for  an  answer  under  Rule  12(a),  M.  R.  Civ.  P.,  is  20  days 
after  service.   The  net  effect  of  omission  of  a  specified 
time  for  serving  the  answer  is  to  make  the  rule  applicable, 
thus  extending  the  time  from  15  to  20  days.   This  has  been 
done  to  bring  condemnation  practice  in  line  with  general 
practice  under  the  Rules .   No  time  for  the  hearing  has  been 
fixed,  on  the  theory  that  it  will  be  after  the  answer,  and 
that,  therefore,  the  defendant  will  have  had  some  opportunity 
to  prepare  his  valuation  evidence.   Setting  the  time  for 
hearing  is  thus  primarily  a  matter  of  convenience  for  the  court 
and  the  parties . 

If,  on  the  other  hand,  it  is  felt  that  the  parties  will 
have  too  little  time  to  prepare,  or  that  they  will  be  dilatory 
in  preparation,  it  might  be  wise  to  set  time  limits,  such  as 
"...not  less  than  X  nor  more  than  Y  days  after  service  of 
process...."   If  service  by  publication  is  involved,  the  delay 
could  be  considerable  between  the  time  of  filing  the  complaint 
and  the  hearing  date.   Rule  4D(5)  has  subsections  permitting 
or  requiring  (1)  that  return  of  the  original  summons  be  made 
showing  the  party  was  not  served;   (2)  publication  of  summons 
up  to  60  days  thereafter;  and   (3)  publication  for  three 
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successive  weeks  before  service  is  complete.   These  provisions 
make  possible  a  total  elapsed  time  from  filing  the  complaint 
to  completion  of  service  of  something  like  82  days  (1+60+21) . 
To  that  must  be  added  the  20  days  allowed  for  answer,  making 
possible  a  total  of  over  three  months  before  a  hearing  could 
be  held  in  certain  cases. 

SECTION  93-9910 
Section  93-9910,  R.C.M.  1947,  should  be  amended  to  read 
as  follows: 

"93-9910.   Who  may  defend;  answer  of  defendant. 

(1)  Each  person  occupying,  or  having  or  claiming 
an  interest  in  any  of  the  property  described  in 
the  complaint,  or  in  the  compensation  for  the 
taking  or  damaging  thereof,  though  not  named,  may 
appear,  plead  and  defend  in  respect  to  his  property 
or  interest,  or  that  claimed  by  him,  as  if  named 

in  the  complaint. 

(2)  Each  defendant  must,  in  his  answer,  set  forth 
his  estate  or  interest  in  each  parcel  of  property 
described  in  the  complaint,  and  the  amount,  if  any, 
which  he  claims  as  compensation  for  the  taking, 
and  for  each  of  the  several  items  of  damage 
required  to  be  determined  by  the  court  or  jury." 

The  present  section  permits  persons  claiming  an  interest 
in  the  property  or  "in  the  amount  to  be  awarded  for  the  taking 
thereof"  to  answer.   The  quoted  phrase  is  changed  to  "in  the 
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compensation  for  the  taking  or  damaging  thereof."   There  are 
two  reasons  for  the  change. 

First,  the  present  section  would  not  seem  to  permit  one 
whose  land  is  damaged,  but  not  taken,  to  answer,  since  the 
section  refers  only  to  taking.   In  many  cases,  damages  to 
property,  such  as  loss  of  access  to  a  pre-existing  highway, 
can  be  anticipated  and  computed  by  the  landowner  in  advance 
of  construction.   In  other  cases,  damages  may  be  unascertainable 
until  after  construction  of  the  project,  as  where  a  foundation 
is  cracked  by  the  pressure  of  an  earth  fill  on  adjacent 
property.   Indeed,  there  is  some  authority  for  saying  that 
!  the  constitutional  provision  with  respect  to  damages  means 
literally  what  it  says — that  property  may  not  be  damaged  for 
a  public  use  without  prior  compensation.   Sala  v.  City  of 
Pasadena,  162  Cal.  714,  124  Pac.  539;  McCray  v.  Manning,  22 
Cal.  App.  25,  133  Pac.  17  (Dist.  Ct.  App.  1913).   The  Sala 
case,  supra,  involved  loss  of  access  to  an  abutting  street 
due  to  a  change  in  grade,  and  the  court  held  that  the  landowner 
was  entitled  to  compensation  in  advance  of  the  change  of  grade. 
In  McCray,  supra,  prepayment  for  temporary  loss  of  access  due 
to  construction  activity  was  not  required,  the  court  there 
holding  that  prepayment  was  required  only  in  cases  where 
damage  other  than  that  sustained  in  common  with  other  abutters 
is  suffered. 

This  section  does  not  decide  whether  there  must  be 
prepayment  for  damage.  It  does  permit  a  landowner  to  act 
in  anticipation  of  damage. 
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The  second  reason  for  the  change  is  to  substitute 
"compensation"  for  "amount  to  be  awarded."   This  section 
earlier  provided  for  "damages,"  which  was  supplanted  by 
"amount  to  be  awarded"  in  19  61.   Of  the  three  terms,  "amount 
to  be  awarded"  is  probably  the  best  term  when  considered 
without  reference  to  the  constitution,  and  "damages"  the 
least  accurate.   But  when  considered  with  reference  to  the 
constitution,  then  "compensation"  is  the  best,  since  the 
provision  made  there  is  "taken  or  damaged. . .without  just 
compensation. . . . "   (Emphasis  supplied.)   In  the  constitution, 
the  term  refers  both  to  the  award  for  taking  and  for  damaging. 
It  seems  preferable  to  use  the  term  as  it  is  used  in  the 
constitution,  rather  than  to  provide  a  different  one.   Where 
that  has  not  been  done,  courts  have  had  to  reason  their  way 
around  the  difficulty.   See  Cheves  v.  Whitehead,  1  F.  Supp.  321, 
325  (D.C.  Ga.  1932);  Reeves  v.  City  of  Dallas,  195  S.W.2d  575, 
584  (Tex.  Civ.  App.  1946) ,  both  of  which  conclude  that 
"compensation"  and  "damages"  are  practically  equivalent. 

This  proposed  amendment,  as  that  proposed  for  §93-9909, 
R.C.M.  1947,  eliminates  the  15-day  period  for  filing  the 
answer,  thus  allowing  Rule  12(a),  M.  R.  Civ.  P.  to  govern.   The 
rule  provides  a  20-day  period.   The  reasons  for  the  change 
are  discussed  in  the  comment  on  §93-9909. 

Since  eminent  domain  proceedings  are  in  rem  (Housing 
Authority  v.  Bjork,  109  Mont.  552,  98  P. 2d  324,  326  (1940)  ), 
unknown  parties  may  be  made  parties,  be  served  by  publication, 
and  may  answer.   Housing  Authority  v.  Bjork,  supra. 
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The  present  section  requires  only  an  allegation  of  the 

total  amount  which  the  answering  "defendant  claims  is 

ij  reasonable  and  just  for  the  taking. . . . "   (Emphasis  supplied.) 

That  has  been  changed — first,  by  allowing  the  claim  to  be  for 

'  the  taking  and  any  damage;  second,  by  requiring  specification 

!  of  the  amounts  claimed  under  the  various  heads  of  damage. 

I  These  items  of  damage  will  be  developed  in  connection  with  a 
memorandum  on  §93-9912,  to  follow  shortly.   This  particularity 
of  the  answer  in  respect  to  damages  is  a  requirement  both  in 

I I  Arizona  and  California.   It  should  (1)  encourage  a  more 
careful  analysis  of  the  total  amount  of  compensation  claimed, 
and  (2)  provide  a  basis  for  more  expeditious  pre-trial  and 
trial  treatment  of  the  specifics  of  compensation.   The  reference 
to  "court  or  jury"  is  intended  to  refer  both  to  the  necessity 

1 1  and  valuation  hearing,  and  to  the  ensuing  trial. 


EARLY  POSSESSION  UNDER  EMINENT  DOMAIN  STATUTES 
The  need  for  an  early  possession  statute  and  a  possible 
basis  for  such  a  statute  have  been  fully  discussed  by  Gary  • 
L.  Beiswanger  in  a  note,  Montana's  Condemnation  Procedure  - 
the  Inadequacy  of  the  "Commission  System"  of  Determining 
Compensation,  25  Mont.  L.  Rev.  105  (Fall,  1963) .   The 
conclusions  of  that  note  have  been  studied,  and  are  the  basis 
of  much  that  follows  in  this  series  of  memoranda. 

The  basis  of  an  early  possession  statute  must  be 
prepayment  of  compensation.   The  Montana  Constitution,  Article 
j  III,  §14,  provides: 
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"Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  having 
been  first  made  or  paid  into  court  for  the 
owner . " 

From  that  it  follows  that  payment  must  precede  possession.   Eby 

V.  City  of  Lewis town,  55  Mont.  113,  173  Pac.  1163,  1165  (1918); 

Flynn  v.  Beaverhead  County,  49  Mont,  347,  141  Pac.  673,  675 

(1914) .   And  such  payment,  if  paid  into  court  for  the  owner, 

must  be  paid  under  conditions  which  permit  the  owner  to  withdraw 

it;  otherwise,  it  has  not  been  paid  into  court  for  him.   Mt . 

Shasta  Power  Corp.  v.  Dennis,  66  Cal.  App.  186,  225  Pac.  877, 

879  (Dist.  Ct.  App.  1924) ;  Steinhart  v.  Superior  Court,  137 

Cal.  575,  70  Pac.  629,  630  (Sup.  Ct.  1902). 

The  compensation  made  or  paid  into  court  must  be  just 

compensation.   While  "just"  may  be  superfluous,  except  as  an 

intensive  adjective,  Monongahela  Navigation  Co.  v.  United  States, 

148  U.S.  312,  326,  13  S.  Ct.  622,  37  L.  Ed.  463  (1892);  City 

of  Los  Angeles  v.  Oliver,  102  Cal.  App.  299,  283  Pac.  298, 

303  (Dist.  Ct.  App.  1929),  yet  it  serves  to  emphasize  the  latent 

question  of  procedural  due  process.   Compensation,  to  be  just, 

must  be  the  equivalent  of  the  property.   Monongahela  Navigation, 

supra.   That  equivalency  must  be  determined  under  a  law  providing: 

(a)  Notice  and  an  opportunity  to  be  heard 

(b)  Before  a  competent  tribunal 

(c)  In  an  orderly  proceeding  which  is 

(1)  Adapted  to  the  nature  of  the  case, 

(2)  In  accord  with  established  rules  which 
do  not  violate  fundamental  rights . 

Nichols,  §4.10. 
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In  Montana,  the  due  process  requirements  above  have 
been  met  by  provision  for  commissioners  appointed  to  fix 
compensation.   Alternatively,  deposit  of  the  amount  demanded 
in  the  answer  to  the  complaint  is  provided  as  a  basis  for 
early  possession.   This  latter  provision  no  doubt  operates 
on  the  theory  that  the  owner  cannot  complain  if  all  he  asked 
for  is  paid  into  court  for  him.  1- 

The  problem  facing  the  draftsman  in  this  case  is  not 
only  to  meet  the  requirements  of  due  process  while  providing 
for  early  possession,  but  also  to  do  so  under  the  workable 
system.   A  good  law  is  constitutionally  and  pragmatically 
sound.   Either  infirmity  requires  correction.   As  the  following 
tables  tend  to  show,  the  present  system  is  inadequate  for 

!  practical  reasons.   Therefore,  the  law  should  be  changed  even 

j  if  it  is  constitutionally  sound. 

The  figures  below  were  taken  from  an  undated  statistical 
report  prepared  by  the  Montana  State  Highway  Commission  legal 
staff,  covering  condemnation  cases  from  March,  19  6  2  to  July, 
1966.   Cases  not  finally  determined  were  omitted,  as  were  those 
in  which  the  value  fixed  by  the  owner  was  not  reported.   There 
was  also  excluded  as  anomalous  one  case  involving  property  of 
a  cemetery  corporation  in  which  the  final  offer  was  $17,555, 
the  amount  claimed  in  the  answer  was  $1,262,125,  and  the  amount 
awarded  by  the  commissioners  was  $24,000.   In  the  tables,  "final 
offer"  means  the  final  offer  made  by  the  condemnor  prior  to 
institution  of  condemnation  proceedings;  and  "commission"  refers 
to  the  commission  appointed  under  §93-9911(4),  R.C.M.  1947. 
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1.   DISPOSITION  OF  CASES 


No.  of 

Cases 

Percentage 

97 

39 

35 

14 

116 

47 

Conunission   award   accepted 

Commission  hearing  waived;  value  fixed  by  jury 

Appeal  to  jury  from  commission  award 

Totals  248        100 


2 .   TOTALS  •■ 

Final  offer  $1,756,708 

Owner's  demand  '         9,9  77,117 

Award:   Commission  $   855,150   (22%) 

Jury  3,067,263   (78%)           3,922,413 


3.  FINAL  OFFER  AMOUNTS  ACCORDING  TO  ULTIMATE  DISPOSITION 

Commission  award  accepted  $   495,564 
To  Jury:   commission  waived     $312,7  81 
appeal  from  com- 
mission award        94  8,363  1,261,144 

Total  $1,756,708 

4.  OWNER'S  DEMAND  IN  ANSWER  ACCORDING  TO  ULTIMATE  DISPOSITION 

Commission  award  accepted  $2,481,004 
To  3ury:   commission  waived    $1,909,840  • 
appeal  from  com- 
mission award       5,486,273  7,396,113 

Total  $9,877,117 

5.  COMMISSION  AWARD  ACCORDING  TO  ULTIMATE  DISPOSITION 

Award  accepted  $   855,150 

Appealed  to  jury  2,760,021 

Total  $3,615,171 

6.  JURY  AWARD 

Commission  waived  $   691,803 

Appeal  from  commission  2  ,375  ,460 

Total  .    $3,067,263 
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The  failure  of  the  commission  system  is  illustrated  by 
Table  1,  which  shows  that  in  only  39%  of  the  cases  reported, 
action  by  the  commission  terminated  the  case.   In  the  remaining 
61%,  the  commission  hearing  was  waived,  or  an  appeal  was 
taken  from  the  award.   It  thus  appears  that  the  commission 
system  does  not  effectively  forestall  litigation  or  promote 
early  settlement.   It  is  even  less  effective  in  terms  of  the 
dollar  value  of  awards  accepted  by  the  landowners  and  condemnors. 
Table  2  shows  that  the  commission  awards  accepted  were  only 
22%  of  the  total  amount  of  awards  ultimately  made.   Finally, 
the  commission  awards  seem  to  be  more  generous  than  those  made 
by  juries.   On  the  average,  juries  awarded  only  86%  of  the 
commission  figure.   (Table  7.)   Commissions,  for  whatever 
reason,  seem  to  spend  the  public  money  with  a  freer  hand  than 
do  juries. 

The  present  system  is  beset  with  other  weaknesses.   The 
provision  allowing  the  condemnor  to  deposit  the  amount  claimed 
by  the  owner  in  his  answer  appears  to  be  either  ineffective  or 
abused.   On  the  average,  the  landowner  demanded  from  500  to 
610%  of  the  amount  of  the  final  offer  of  the  condemnor.   (Table 
7.)   These  demands  ranged  from  2  31%  to  29  0%  of  the  amount  finally 
awarded.   Thus,  the  condemnor  has  the  unsatisfactory  choice  of 
depositing,  on  the  average,  more  than  twice  what  will 
ultimately  be  awarded,  or  waiting  for  the  preliminary 
condemnation  order  to  issue. 

Further,  the  condemnee  can  withdraw  up  to  75%  of  the 
award  as  a  matter  of  right,  and  without  security  under  §9  3-9  920, 
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R.C.M.  1947.   This  means  that  if  the  money  demanded  were 
deposited  and  the  75%  withdrawn,  the  landowner  would  have 
possession  without  security  of  from  174%  (75%  of  231%)  to 
218%  (75%  of  290%)  of  the  amount  of  the  final  award.   Although 
there  is  a  provision  for  repayment  of  the  excess,  there  is  a 
constant  danger  of  insolvency  or  defalcation. 

Where  the  landowner  has  been  greedy,  the  condemnor  has 
been  penurious.   In  the  cases  reported,  the  final  offer  of 
the  condemnor  has  ranged  from  5  8%  down  to  40%  of  the  final 
award.   Whether  this  conservatism  be  deliberate  or  accidental, 
it  points  up  the  probability  that  the  parties  are  assuming 
bargaining  positions  rather  than  attempting  to  offer  or  to 
demand  just,  and  only  just,  compensation.   This  attitude  has 
made  the  deposit  system  unworkable. 

The  alternative  not  yet  tried  in  Montana  is  to  have  the 
court  fix  damages  at  a  hearing  held  for  that  purpose,  as 
suggested  in  Mr.  Beiswanger's  article,  supra.   A  close  study 
of  his  proposal  has  disclosed  no  basic  flaws.   His  reasoning, 
and  such  additional  considerations  as  may  suggest  themselves 
from  time  to  time,  will  be  developed  in  subsequent  memoranda. 

SECTION  93-9911 
Section  93-9911,  R.C.M.  1947,  should  be  amended  to 
read  as  follows: 

"93-9911.   Hearing;  powers  of  court;  preliminary 

condemnation  order. 

1.   The  court  shall  hold  a  hearing  on  the  facts 
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necessary  to  be  found  before  condemnation  and 
the  compensation  claimed  by  each  defendant  at 
the  time  and  place  specified  in  the  summons . 

2.  At  the  hearing,  the  court  has  power: 

(a)  To  determine  whether  the  use  for  which 
the  property  is  sought  to  be  taken  is 
a  public  use  authorized  by  law. 

(b)  To  determine  whether  the  taking  is 
necessary  to  such  use. 

(c)  If  the  property  is  already  devoted  to 
a  public  use,  to  determine  whether 
the  proposed  use  is  a  more  necessary 
use,  or  a  use  consistent  with 
continuance  of  the  existing  use. 

(d)  To  determine  the  amount  of 
compensation  due  each  defendant. 

(e)  To  regulate  and  determine  the  place 
and  manner  of  making  the  connections 
and  crossings  and  enjoying  the  common 
uses  mentioned  in  subdivision  5, 
section  93-9904  of  this  chapter,  and 
in  occupying  canyons,  passes  and 
defiles  for  railroad  purposes,  as 
permitted  and  regulated  by  the  laws 

of  this  state  or  of  the  United  States. 

3.  If  the  facts  necessary  to  be  found  before 
condemnation  are  not  found  by  the  court,  it  shall  make 
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and  serve  upon  each  party  affected  thereby  an  order 
dismissing  the  action. 

4.  If  the  facts  necessary  to  be  found  before 
condemnation  are  found  by  the  court,  then  it  shall 
hear  evidence  on  the  amount  of  compensation  claimed 
by  each  defendant. 

5.  If  any  defendant  named  in  the  complaint  shall 
fail  to  appear  or  present  evidence,  the  court  shall 
appoint  a  neutral  party  to  appraise  such  defendant's 
interest.   The  report  of  the  appraiser  shall  have  the 
effect  of  evidence  presented  by  a  defendant. 

6 .  After  the  evidence  on  compensation  has  been 
presented,  the  court  shall  make  and  serve  upon  each 
party  affected  thereby  a  preliminary  condemnation 
order  reciting: 

(a)  A  finding  of  the  facts  necessary  to 
be  found  before  condemnation. 

(b)  A  finding  from  the  evidence  presented 
at  the  hearing  of  the  amount  of 
compensation  due  each  defendant. 

(c)  That  the  plaintiff  is  entitled  to  use 
and  occupy  the  property  upon  deposit 
with  the  court  for  each  defendant  of 
the  amount  of  compensation  found  by 
the  court,  or  the  amount  stipulated  by 
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the  parties ,  as  security 

[1]   for  the  award  when  the  final 

condemnation  order  is  made;  or 
[2]   for  damages  if  the  action  is 
dismissed  or  abandoned  at  any 
time  prior  to  such  final  order. 
7.   The  parties  may  stipulate  the  amount  of  the  deposit, 
or  for  a  bond  from  the  plaintiff  in  lieu  of  a  deposit. 
In  such  case,  the  preliminary  condemnation  order  shall 
make  the  right  of  use  and  occupation  contingent  upon 
deposit  of  the  amount  or  furnishing  of  the  bond 
stipulated. " 

GENERAL  COMMENT 

This  section  is  the  heart  of  "early  possession"  under 
eminent  domain  proceedings.   It  differs  from  both  the  Arizona 
system,  which  was  adopted  in  large  part  in  Mr.  Beiswanger's 
proposal  in  25  Mont.  L.  Rev.  105  (Fall,  19  63) ,  and  from  the 
present  system.   It  is  intended  to  be  a  combination  of  the  best 
from  each.   Basically,  the  court  is  substituted  for  the 
commissioners,  and  its  finding  as  to  value  has  the  same  effect 
as  that  of  the  commissioners  under  the  present  system. 

In  Arizona,  the  judge  finds  the  probable  damages  to  each 
owner,  §12-1122,  A.R.S.  (1956).   Early  possession  is  given, 
based  on  a  deposit  of  double  the  probable  damages  found.   The 
procedure  has  been  approved  by  the  Arizona  supreme  court. 
Desert  Waters,  Inc.  v.  Superior  Court,  91  Ariz.  163,  370  P . 2d 
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652  (1962).   Yet  the  provision  for  the  deposit  of  probable 
damages  could  be  open  to  the  argument  that  the  deposit  of  an 
amount  tentative  in  its  nature  is  not  just  compensation  paid 
into  court  for  the  owner,  simply  because  it  is  not  an 
ascertained  amount.   The  question  does  not  appear  to  have 
been  raised  in  any  jurisdiction  having  a  prepayment  or  deposit 
provision  in  its  constitution.   It  is  evident  that  just 
compensation  has  not  been  made  merely  because  the  proceedings 
under  which  the  probable  damages  were  estimated  were  regular, 
and  afforded  procedural  due  process.   If  a  regular  procedure 
results  only  in  a  tentative  finding,  no  compensation  has 
been  made  or  paid  into  court,  because  there  has  been  no 
determination  of  what  the  compensation  shall  be — only  the 
court's  finding  of  what  is  probable  damage.   Compensation,  to 
be  just,  must  be  the  equivalent  of  the  property.   Monongahela 
Navigation  Co.  Vo  United  States,  148  U»S.  312,  326,  13  S.  Ct. 
622,  37  L.  Ed,  463  (1892).   Under  the  early  possession  statute 
in  Arizona,  the  owner  retains  legal  title,  but  is  deprived  of 
the  right  to  possession.   In  return,  he  is  afforded  the 
opportunity  to  withdraw  the  "probable  damages"  deposited  for 
him.   In  other  words,  he  gets  an  estimated  equivalent,  not  a 
duly  ascertained  and  declared  equivalent.   It  only  becomes 
the  equivalent  prior  to  trial  when  the  amount  deposited  is 
accepted  with  the  condemnor's  acquiescence,  and  the  proceedings 
are  terminated. 

The  theory  of  the  prepayment  provision  does  not  seem  to 
be  restitutionary — that  the  owner  be  made  whole--but  rather 
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that  he  remain  whole,  that  he  have  either  his  property  or 

equivalent  compensation ,   But  under  the  Arizona  system,  he 

does  not  remain  whole,  because  he  does  not  know  in  fact  what 

amount  he  will  receive.   He  only  knows  what  the  probable 

amount  is. 

For  three  reasons,  this  study  proposes  that  the  judge 

conducting  the  hearing  make  a  finding  on  compensation,  rather 

than  an  estimate „   It  is  within  the  power  of  the  state  to  so 

provide.   In  Dohany  v,  Rogers,  281  UoS.  362,  369,  50  S.  Ct. 

299,  74  L.  Edo  904  (1930),  the  Court  said: 

"The  due  process  clause  does  not  guarantee  to 
the  citizen  of  a  state  any  particular  form  or 
method  of  state  procedure.   Under  it,  he  may 
neither  claim  a  right  to  trial  by  jury  nor  a 
right  of  appeal.   Its  requirements  are  satis- 
fied if  he  has  reasonable  notice  and  reasonable 
opportunity  to  be  heard  and  to  present  his  claim 
or  defense,  due  regard  being  had  to  the  nature 
of  the  proceeding  and  the  character  of  the 
rights  which  may  be  affected  by  it.." 

And  in  United  States  v.  Jones,  109  U.S.  513,  519,  3  S.  Ct.  346, 

27  L„  Ed.  1015  (1883) : 

"The  proceeding  for  the  ascertainment  of  the 
value  of  the  property  and  consequent  compen- 
sation to  be  made  is  merely  an  inquisition  to 
establish  a  particular  fact  as  a  preliminary 
to  the  actual  taking;  and  it  may  be  prosecuted 
before  commissioners  or  special  boards  or  the 
court,  with  or  without  the  intervention  of  a 
jury^  as  the  legislative  power  may  designate » 
All  that  is  required  is  that  it  shall  be 
conducted  in  some  fair  and  just  manner,  with 
opportunity  to  the  owners  of  the  property  to 
present  evidence  as  to  its  value,  and  to  be 
heard  thereon," 

See  also  Marin  Municipal  Water  Dist„  v,  Marin  Water  &  P.  Co., 

178  Calo  308,  173  Pac  469,  472  (1918;,  holding  that  a  jury 

is  not  required  for  assessment  of  compensation  in  eminent 
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domain  proceedings. 

SUBSECTION  2. 

(a)  This  paragraph  acknowledges  that  the  court  has 

power  to  determine  whether  the  use  m  question  is  "a  public 

use  authorized  by  law."   The  terminology  may  seem  redundant 

at  first  glance,  but  analysis  will  show  that  both  "public 

use"  and  "authorized  by  law"  are  functional  terms.   The 

language  is  consistent  with  the  position  taken  in  State  v, 

Aitchison,  96  Mont.  335,  30  P . 2d  805,  808  (1934): 

"It  IS  for  the  legislature  to  determine,  in 
the  first  instance,  the  question  whether  the 
use  for  which  it  is  proposed  to  make  the 
condemnation  is  a  public  use.   [citation 
omitted]   But  this  determination  is  not 
final.   Whether  a  particular  use  is  public 
or  not  is  ultimately  a  question  for  the 
judiciary. " 

See  also  Linggi  v.  Garovotti,  45  Cal.2d  20,  286  P . 2d  15,  18 

(1955);  and  City  of  Menlo  Park  v.  Artino,  151  C.A.2d  261,  311 

P. 2d  135,  140  (Dist.  Ct.  App.  1957).   "Authorized  by  law"  refers 

to  the  specific  legislative  designation  of  a  use  as  a  public 

use;  "public  use"  refers  to  the  character  of  the  use  so 

designated,  judicially  determined.   The  court  thus  determines 

(1)  whether  the  legislature  has  declared  the  use,  and  (2) 

j  whether  the  use  so  declared  is  in  fact  a  public  use. 

(b)  and  (c) .   These  paragraphs  refer  to  the  judicial 
determinations  of  the  question  of  necessity,  previously 

i  discussed  in  the  memorandum  of  August  16,  1966.   See  also  the 
comment  on  the  next  subsection. 

(d)   This  is  discussed  in  the  general. comment ,  supra. 
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(e)   No  comment. 

GENERAL  COMMENT 

This  section  merely  requires  that  the  facts  necessary 
to  be  found  under  §93-9905,  R.C.M.  1947,  be  found,  and  in 
addition  permits  the  court  to  fix  the  value  of  the  interests 
in  the  property.   The  provision  as  to  regulation  of  crossings, 
etc.  is  preserved  because  it  seems  wiser  to  give  the  court 
such  power  in  the  case  of  a  railroad  intersecting  another 
railroad,  for  example,  than  to  have  the  junior  line  pick  its 
spot  with  an  eye  only  to  its  own  convenience,  and  quite  possibly 
to  the  detriment  of  the  other  line.   Priority  cannot  be  granted 
on  the  basis  of  one  enjoying  a  more  necessary  use  than  the 
other,  since  this  section  covers  only  substantially  equivalent 
uses. 

The  following  provision  of  the  present  section  is  omitted; 

"3.   To  limit  the  amount  of  property  sought 
to  be  appropriated,  if  in  the  opinion  of  the 
court  or  judge  the  quantity  sought  to  be 
appropriated  is  not  necessary." 

The  omission  was  made  for  two  reasons.   First,  as  written,  the 

provision  is  a  positive  aid  to  the  misunderstanding  of  the 

nature  of  the  question  of  necessity  in  condemnation  cases. 

The  question  in  cases  of  excess  taking  is,  quite  simply,  a 

question  of  public  use,  not  one  of  necessity.   The  reasoning 

is  that  the  excess,  not  being  necessary  to  the  use,  is  not 

taken  for  the  use.   In  People  v.  Chevalier,  52  Cal.2d  29  9, 

340  P. 2d  598,  602  (1959),  the  court  said: 

"But  the  cases  upon  which  the  defendants  rely 
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appear  to  confuse  the  question  of  public 
use  with  the  question  of  necessity  for  taking 
the  particular  property.   This  is  especially 
true  in  those  instances  in  which  the  property 
owner ' s  contention  was  that  the  condemning 
body  was  seeking  to  take  more  land  than  it 
intended  to  put  to  a  public  use." 

The  defense  of  excess  taking  is  not  abolished,  it  is  merely 

required,  and  properly  so,  to  be  framed  in  terms  of  public  use. 

The  second  reason  for  the  omission  is  that  the  proposed 
amendment  above  covers  the  matter  in  the  first  two  paragraphs 
by  requiring  findings  (a)  that  the  use  is  a  public  use,  and 
(b)  that  the  taking  is  necessary  to  the  use.   The  result  may 
||  actually  be  somewhat  broader  than  the  present  statute. 

Presently,  the  "amount  of  property"  is  the  subject  of  inquiry. 
"Amount"  is  a  quantitative  word,  and  might  be  read  to  mean 
only  the  physical  extent  of  the  taking,  rather  than  including 
the  quality  of  the  estate  as  well.   This  construction  is 
supported  by  subsequent  language:   "...if  the  quantity  sought 
to  be  appropriated  is  not  necessary...."   (Emphasis  supplied.) 
Necessity  relates  to  both  the  physical  dimensions  of  the  taking 
and  to  the  quality  of  the  estate.   See  the  comment  on  §93-9903. 

Also  omitted  is  the  provision  for  the  appointment  of 
commissioners  "...[i]f  the  court  or  judge  is  satisfied  that 
the  public  interests  require  the  taking  of  such  lands."   As 
has  been  noted  in  prior  memoranda,  "land"  has  a  statutory 
definition  limiting  it  to  the  physical  substance  of  the  earth, 
and  is  therefore  inappropriate  in  a  context  where  it  must 
include  intangibles,  such  as  easements.   But  the  primary 
question  here  is  one  of  policy.   Should  the  court  decide  what 
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the  "public  interests"  are?   To  answer  that  question,  it  must 

first  be  determined  what  the  term  means.   There  is  no  similar 

provision  in  Arizona  or  California,  and  therefore,  no  cases 

defining  "public  interest"  in  this  connection »   However, 

Washington  has  such  a  statute,  which  has  been  discussed  in 

three  cases.   In  Neitzel  v.  Spokane  International  Ry .  Co.,  65 

'  Wash.  100,  117  Pac.  864,  869  (1911),  while  discussing  the 

f{  question  of  whether  a  railroad  corporation  could  condemn  land 

for  a  warehouse  to  be  leased  for  private  warehouse  purposes, 

the  court  said: 

"The  incorporation  or  establishment  of  mills, 
warehouses ,  factories ,  and  kindred  enterprises 
is  as  a  rule  of  public  interest  to  a  greater  or 
less  degree,  and  beneficial  to  the  public  wel- 
fare, but  they  do  not  necessarily  come  within 
the  realm  of  that  public  use  for  which  private 
property  may  be  taken  under  the  right  of  eminent 
domain.   The  terms  'public  interest'  and  'pub- 
lic use '  are  not  synonymous . " 

And  in  State  Vo  Superior  Court,  71  Wash.  84,  127  Pac.  591,  593 

(1912) ,  where  condemnation  for  electric  generating  plant 

purposes  was  being  resisted  on  the  ground,  among  others,  that 

the  plan  was  inefficient  (using  6  second  feet  of  water  to 

produce  80  horsepower,  where,  by  the  use  of  10  second  feet, 

550  could  be  produced) ,  the  court  said: 

"Whether  the  use  is  a  public  use,  and  whether 
the  public  interest  requires  the  prosecution 
of  the  enterprise,  and  what  lands,  etc.,  are 
necessary  for  the  enterprise,  are  all  matters 
referred  to  the  court  for  determination.   Rem. 
&  Bal.  Code,  §9  25=   From  this  results  the 
doctrine  which  for  lack  of  a  better  name  may 
be  called  comparative  necessity.   If  by  the 
plan  proposed  the  present  and  future  public 
use  and  interest,  as  now  apparent  from  the 
evidence,  are  met,  that  is  as  far  as  the  court 
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need  now  inquire.   If  in  the  future  a  condem- 
nation is  sought  for  a  public  use  which  demands 
the  development  of  the  full  power  of  which  the 
stream  and  lake  are  capable,  the  court  has  the 
authority  under  the  statute  to  determine  whether 
the  public  interest  then  requires  the  prosecu- 
tion of  such  new  enterprise....   That  is  to  say, 
when  the  issue  between  the  two  plans  is 
presented,  the  court,  under  the  statute,  will 
have  the  power  to  decide  which  of  the  two  is 
demanded  by  the  public  interest." 

In  the  above  cases,  the  court  was  wrestling  with  the 

problem  of  public  interest  versus  public  use  in  one,  and 

public  interest  versus  necessity  in  the  other.   In  Washington 

at  the  time  of  the  first  case,  apparently,  the  narrow  view  of 

public  use  was  held — that  use  by  the  public  is  controlling, 

rather  than  public  benefit  or  public  advantage.   Neitzel  v. 

Spokane  International  Ry.  Co.,  supra,  at  869: 

"There  must  be  a  general  public  right  to  a 
definite  use  of  the  property,  as  distinguished 
from  a  use  by  a  private  individual  or  corpora- 
tion which  may  prove  beneficial  or  profitable 
to  some  portion  of  the  public." 

In  this  context,  "public  interest"  and  "public  use"  are  indeed 

not  synonymous,  for  they  relate  to  different  kinds  of  things; 

the  one  to  the  general  public  welfare,  the  other,  to  a  right 

in  the  public  to  the  use  for  which  the  property  is  taken.   But 

in  Montana,  that  distinction  does  not  so  clearly  obtain,  for 

the  definition  of  public  use  is  different.   Montana  has  adopted 

the  broad  theory  of  public  use,  which  is  essentially  equivalent 

to  "public  advantage"  or  "public  benefit."   Nichols,  §7.2(1). 

"A  public  purpose, . ,has  for  its  objective  the  promotion  of  the 

general  welfare  of  all  the  inhabitants  or  residents  of  a  given 

political  division...."   Rutherford  v.  City  of  Great  Falls, 
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107  Mont,  512,  517,  86  P. 2d  656  (1939).   Here,  then,  the 
difference  between  public  interest  and  public  use  would  seem 
to  be  one  of  degree  rather  than  kind.   But,  as  seen  above,  the 
question  of  whether  a  use  is  public  is  ultimately  one  for  the 
courts.   Therefore,  if  there  must  be  a  certain  degree  of 
public  interest  involved  in  a  taking,  under  the  broad  theory 
of  public  use,  the  court  must  judge  that  degree  of  interest  as 
an  incident  to  a  decision  on  whether  the  use  is  a  public  use, 
as  required  by  this  section.   If  this  be  the  meaning  of  "public 
interest,"  then  it  is  implicit  in  the  question  of  p\iblic  use, 
and  is  merely  a  redundant  expression.   And  so,  under  the  second 
case  above,  if  it  is  merely  a  question  of  comparative  necessity 
of  competing  uses,  that  is  covered  by  this  section. 

But  since  the  present  law  separately  provides  for  a 
determination  of  both  public  use  and  comparative  necessity, 
one  is  led  to  inquire  whether  the  legislature,  in  using  three 
terms,  intended  some  separate  meaning  for  each. 

A  third  case.  State  v.  Superior  Court,  155  Wash.  651, 

286  Pac.  33,  36  (1930),  dealt  with  public  interest  in  terms  of 

public  necessity: 

"It  is  contended  on  behalf  of  relators  that 
it  does  not  appear  that  the  public  interest 
requires  the  prosecution  of  the  enterprise. 
*  *  *  So  we  have  here  a  situation  which  we 
think  does  not  warrant  us  in  holding  that 
the  trial  court  erred  in  deciding  that  the 
use  contemplated  'is  a  public  use  and  that 
necessity  exists  therefor';  this  being  the 
language  of  the  finding  of  the  trial  court 
embodied  with  other  findings  in  the  recitals 
of  adjudication  of  public  use  and  necessity." 

So  it  appears  that  "public  interest"  can  be  used  in  three  senses: 
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(1)  as  a  requirement  related  to  or  contrasted  with  public  use, 
depending  upon  which  theory  of  public  use  is  held;   (2)  as 
determinative  of  comparative  necessity;  and  (3)  as  relating 
to  public  need  for  the  proposed  improvement. 

Since  the  first  two  possibilities  are  covered  by  the 
present  statutes,  only  the  third  suggests  itself  as  the 
probable  meaning  intended  by  the  legislature.   If  so,  it  is 
essentially  a  question  of  whether  there  is  any  necessity  for 
the  use.   That  seems  to  be  precisely  what  was  held  in  State 
Highway  Commission  v.  Yost  Farm  Company,  142  Mont.  239,  384 
P. 2d  277  (1963).   (At  this  point  the  writer  must  confess  to  a 
continuing  sense  of  confusion.   It  may  be  of  his  own  creation. 
If  so,  it  is  aided  by  statements  in  the  opinion.   Whatever 
the  cause,  a  pall  of  uncertainty  hangs  over  necessity  in 
Montana.) 

In  the  Yost  case,  the  state  sought  to  condemn  land  for 

a  frontage  road  parallel  to  an  interstate  highway  for  a  distance 

of  some  seven  miles.   At  page  278,  the  court  said: 

"The  complaint  was  the  usual  interstate  highway 
condemnation  complaint .. .declaring  the  taking 
of  lands  necessary  for  the  project.   The  prayer 
asked  the  district  court  to  adjudge  that  the 
use  was  a  public  use  authorized  by  law,  and 
that  'the  public  interest  requires  the  taking  of 
such  land.^  " 

At  hand  is  a  copy  of  the  complaint  in  the  case  of  State  v. 

Spangler ,  dated  April  12,  1963,  which  reads  as  follows: 

"WHEREFORE,  Plaintiff  prays  that  the  above-entitled 
Court,  or  the  Judge  thereof: 

1.   Determine. . .that  the  use  for  which  the 
Plaintiff  seeks  to  appropriate  such  real  property 
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...is  a  public  use  within  the  meaning  of  the 
laws  of  the  State  of  Montana,  and  that  such 
appropriation  by  Plaintiff  for  such  use  is 
authorized  by  law;  that  the  public  interests 
require  the  taking  of  such  real  property; 
and  that  the  real  property ...  is  necessary  to 
such  use." 

If  the  complaint  in  Yost  was  the  same  as  that  in  Spangler ,  the 

prayer  had  been  that  (1)  the  use  be  declared  a  public  use 

authorized  by  law;   (2)  that  the  taking  be  declared  necessary 

to  such  use;  and  (3)  that  the  public  interests  be  found  to 

require  the  taking  of  such  land.   The  court  found  only  (1)  and 

(3). 

In  any  event,  the  answer  denied  that  the  taking  was 
necessary  to  the  public  use.   Yost,  supra,  at  27  8.   Thus  the 
sole  issue  of  the  case,  necessity  of  the  taking  for  the  use, 
was  raised,  but  was  acknowledged  by  the  trial  court  in  these 
words:   "In  view  of  the  fact  that  the  only  evidence  produced 
at  the  hearing,  including  the  presumption  which  is  the  sole 
basis  for  plaintiff's  case,  is  all  to  the  effect  that  there  is 
no  necessity  for  the  building  of  the  road  in  question...." 

On  appeal,  the  State  specified  as  error: 

"1.   The  trial  judge  is  without  authority  to 
deny  necessity  of  Interstate  Defense  Highways." 

Yost,  supra,  at  27  8.   To  which  the  court  replied: 

"...appellant  State's  position  on  appeal  is 
inconsistent  with  its  own  proceedings.   It 
sought  an  adjudication  of  public  necessity, 
but  now  urges  that  the  court  was  without 
authority  to  deny  necessity." 

It  is  evident  that  the  question  of  necessity  was  by  this  time 

hopelessly  intermingled  and  confused  with  the  question  of  the 

public  interest. 
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I         The  state  had  prayed  for  a  declaration  of  the  necessity 

i 

i   of  the  taking  to  the  use,  and  a  finding  that  the  public 

interests  required  the  taking.   The  defendant  raised  the  issue 

I   of  the  necessity  of  the  taking  to  the  use,  but  then  presented 

evidence  that  the  use  was  not  necessary.   The  trial  court 

joined  the  two,  and  found  no  necessity  for  the  road.   Then,  on 

appeal,  the  supreme  court  dealt  with  the  question  in  terms  of 

public  necessity,  as  in  State  v.  Superior  Court,  supra,  in 

Washington.   The  issue  raised  by  the  pleadings  was  the 

necessity  of  the  taking  to  the  use;  the  issue  finally  decided 

was  the  necessity  of  the  use.   The  tendency  of  this  and  other 

courts  to  confuse  questions  of  necessity  with  other  questions 

can,  no  doubt,  be  cured  by  carefully  worded  statutory  changes. 

But  having  established  the  apparent  meaning  of  "public  interest" 

as  "public  necessity  for  the  use,"  or  something  akin  or 

equivalent,  the  question  must  be  first  whether  the  court 

should  have  the  power  to  decide  the  necessity  of  the  use. 

There  is  some  evidence  of  judicial  reluctance  to  exercise 

that  power  in  State  Highway  Commission  v.  Crossen-Nissen  Co., 

145  Mont.  251,  400  P. 2d  283,  284-285  (1965),  which  involved 

rerouting  a  highway: 

"The  power  of  eminent  domain  is  vested  exclusively 
in  the  legislature.   It  can  be  exercised  only  by 
the  legislature  and  those  agencies  to  whom  the 
legislature  has  delegated  the  power.   And  it  is 
not  within  the  province  of  the  judicial  branch  of 
government  to  interfere  with  the  exercise  of 
eminent  domain.  *  *  *  Courts  are  without  power 
to  interfere  with  the  board's  discretionary  action 
within  the  scope  of  its  authority,  or  the 
exercise  of  powers  conferred  by  statute  on  the 
sole  ground  that  the  board's  action  is  character- 
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ized  by  lack  of  wisdom  or  sound  judgment. 
The  reviewing  power  of  the  courts  must  be 
exercised  with  caution." 

But  here,  the  defendant  was  not  contesting  the  necessity  of  the 

use,  only  the  particular  location. 

When  the  matter  of  relatively  equal  routes  came  up  in 
State  Highway  Commission  v.  Danielson,  146  Mont.  539,  409  P. 2d 
443,  446  (1965),  where  "the  public  good  would  be  served 
equally  well  by  any  of  them,"  the  court  predicated  its  finding 
of  abuse  of  discretion  on  the  requirement  of  §§93-9906  and  32- 
1615,  R.C.M,  19  47,  that  the  improvement  be  located  in  a  manner 
compatible  with  the  greatest  public  good  and  the  least  private 
injury.   Crossen-Nissen ,  supra,  was  distinguished  on  the  thin 
ground  that  less  land  and  fewer  landowners  were  involved,  thus 
lessening  the  degree  of  private  injury.   See  Tippy,  Review  of 
Route  Selections  for  the  Federal  Aid  Highway  Systems,  27  Mont. 
L.  Rev.  131  (Spring,  1966) . 

Yost,  Crossen-Nissen  and  Danielson,  supra,  were  all 
highway  location  cases.   One  was  decided  on  public  necessity, 
one  on  the  necessity  of  the  taking  to  the  use,  and  the  last  on 
the  balancing  of  pxiblic  good  and  private  injury.   This  shifting 
rationale  may  indicate  that  the  court  has  not  yet  settled  on 
the  proper  basis  for  necessity  holdings.   It  may  also  indicate, 
of  course,  that  there  are  at  least  three  proper  grounds  for 
such  holdings.   The  only  case  involving  a  discussion  of  the 
public  interest  held,  in  essence,  that  the  use  was  not 
necessary.   The  others  conceded  the  use  and  its  necessity,  and 
based  the  decision  on  other  grounds.   So,  as  far  as  present 
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case  law  can  demonstrate,  public  interest  must  be  somehow 

involved  with  the  necessity  of  the  use. 

But  how  involved  is  the  critical  question?   It  is  clear 

that  necessity  is  not  a  judicial  question: 

"The  necessity  for  appropriating  private  property 
for  public  use  is  not  a  judicial  question.  This 
power  resides  in  the  legislature,  and  may  either 
be  exercised  by  the  legislature,  or  delegated  by 
it  to  public  officers.   'Where  the  intended  use 
is  public,  the  necessity  and  expediency  of  the 
taking  may  be  determined  by  such  agency  and  in 
such  mode  as  the  state  may  designate.   They  are 
legislative  questions,  no  matter  who  may  be  charged 
with  their  decision,  and  a  hearing  thereon  is  not 
essential  to  due  process  in  the  sense  of  the 
Fourteenth  Amendment. '   Bragg  v.  Weaver,  251 
U.S.  57,  58.   'That  the  necessity  and 
expediency  of  taking  property  for  public  use 
is  a  legislative  and  not  a  judicial  question 
is  not  open  to  discussion. .. .Neither  is  it 
any  longer  open  to  question  in  this  Court 
that  the  legislature  may  confer  upon  a 
municipality  the  authority  to  determine  such 
necessity  for  itself ... .The  question  is  purely 
political,  does  not  require  a  hearing,  and  is 
not  the  subject  of  judicial  inquiry." 

Rindge  Co.  v.  Los  Angeles,  262  U.S.  700,  709,  67  L.Ed.  1186, 

43  S.Ct,  689  (1922) .   Nor  does  it  appear  that  the  framers  of 

the  Montana  Constitution  intended  that  necessity  in  general 

cases  be  a  question  for  the  court.   Article  III,  §14,  is 

silent  on  the  question  of  the  determination  of  necessity.   But, 

significantly,  the  next  section  provides  that  in  the  case  of  a 

private  road,  "...the  necessity  of  the  road. ». shall  be  first 

determined  by  a  jury...."   These  contrasting  provisions  must 

have  been  written  in  light  of  each  other,  so  it  may  be  inferred 

that  the  provision  for  a  determination  of  necessity  in  one  case 

and  not  the  other  indicates  an  intent  to  keep  the  question  out 

of  the  hands  of  the  courts,  except  as  specified. 

-171- 


There  are  many  reasons  why  courts  should  not  be 

permitted  to  pass  on  the  question  of  the  necessity  of  the  use. 

Modern  systems  of  highway  construction,  for  example,  often 

involve  more  than  just  this  taking  for  this  particular 

segment  of  highway.   Each  part  is  a  unit  in  an  integral  whole 

which  is,  by  and  large,  planned  as  a  whole.   A  denial  of  a 

part  of  one  location  has  reverberations  which  affect  larger 

segments,  and,  to  some  extent,  the  whole  system.   A  trial  court 

in  one  county  may  find  necessity  up  to  the  county  boundary, 

while  the  adjoining  court  may  not  find  it  in  the  extension 

of  the  way  across  the  county  line.   Someone  finally  has  to 

judge,  and  it  seems  better  to  have  that  done  by  the  person  in 

control  of  the  whole,  so  long  as  his  enthusiasm  is  checked  by 

the  ordinary  prohibitions  against  arbitrary,  capricious  or 

malicious  abuse  of  discretion.   The  strong  language  quoted 

from  Rindge  Co.  v.  Los  Angeles,  supra,  concerned  a  statute 

making  the  determination  of  the  condemnor  conclusive.   While 

this  study  does  not  advocate  that  kind  of  statute,  it  does 

intend  that  the  condemnor  be  limited  only  by  the  ordinary 

limits  on  discretion.   If  the  public  use  is  actually  useless, 

that  goes  to  the  question  of  public  use,  not  necessity,  and 

the  court  has  ample  ground  for  forestalling  condemnation  in 

such  cases.   Nichols ,  §4.11(2): 

"The  expediency  of  constructing  a  particular 
public  improvement  and  the  extent  of  the 
public  necessity  therefor  are  clearly  not 
judicial  questions;  but  it  is  obvious  that, 
if  property  is  taken  in  ostensible  behalf 
of  a  piiblic  improvement  which  it  can  never 
by  any  possibility  serve,  it  is  being  taken 
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for  a  use  that  is  not  public,  and  the  owner's 
constitutional  rights  call  for  protection  by 
the  courts." 

For  these  reasons,  it  is  recommended  that  the  provision 

for  determination  of  the  requisite  public  interest  be  deleted 

from  this  section. 

SUBSECTION  3. 

This  paragraph  is  largely  self-explanatory.   The  dismissal 
is  intended  to  operate  as  an  adjudication  upon  the  merits  under 
Rule  41(b),  M.  R.  Civ.  P.   This  raises  the  problem  of  potential 
piecemeal  appeal,  but  the  cases  should  be  rare,  and  it  seems 
more  practical  to  save  the  court's  time  in  the  majority  of  cases 
by  ending  the  whole  matter  at  this  point,  rather  than  going  on 
to  the  question  of  compensation.   Costs  on  dismissal  will  be 
covered  in  another  section. 

SUBSECTION  4. 

This  paragraph  is  self-explanatory.   It  merely  marks 
the  point  at  which  the  second  state  of  the  procedure  begins. 
Use  of  the  word  "compensation"  in  lieu  of  "damages"  has  been 
discussed  in  another  memorandum. 

SUBSECTION  5. 

Rule  4D(2)  is  intended  to  cover  the  form  of  summons 
except  as  otherwise  provided  in  the  memorandum  on  §93-9909, 
R.C.M.  1947.   Among  the  particulars  governed  by  the  Rule  is 
the  notice  in  the  summons  that  judgment  by  default  will  be 
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rendered  against  the  defendant  for  failure  to  appear  and  defend 

within  the  time  limited.   Rule  55(b)(2)  provides: 

"If,  in  order  to  enable  the  court  to  enter 
judgment  or  to  carry  it  into  effect,  it  is 
necessary  to. . .determine  the  amount  of 
damages... or  to  make  an  investigation  of 
any  other  matter  the  court  may  conduct  such 
hearings  or  order  such  references  as  it 
deems  necessary  and  proper  and  shall  accord 
a  right  of  trial  by  jury  to  the  parties 
when  and  as  required  by  any  statute  of  the 
State  of  Montana." 

This  provision  suggests  a  useful  approach,  but  is  unsatisfactory 

for  eminent  domain  proceedings  for  several  reasons.   First,  it 

is  "compensation,"  not  "damages"  to  be  determined  in  order  to 

effect  condemnation,   "Damages"  is  defined  in  §17-201,  R.C.M. 

1947,  as  compensation  in  money  for  a  detriment  suffered  by 

one  from  the  unlawful  act  or  omission  of  another.   In  eminent 

domain,  the  detriment  is  not  caused  by  an  unlawful  act  or 

omission.   Second,  since  one  of  the  parties  is  absent,  only 

one  side  would  be  represented  in  a  reference.   That  being  so, 

there  is  no  reason  why  the  court  should  not  hear  the  matter 

instead  of  the  master.   The  purpose  of  this  provision  is  to 

provide  a  substitute  defendant — to  present  evidence  for  the 

benefit  of  the  court,  not  to  settle  a  matter  of  fact.   Experience 

with  condemnors  shows,  as  discussed  earlier  in  another 

memorandum,  that  the  offer  of  the  condemnor  and  presumably  his 

evidence  tend  to  be  appreciably  lower  than  the  amount  actually 

awarded.   Therefore,  it  seems  undesirable  to  permit  the 

condemnor  to  be  the  sole  source  of  evidence  of  compensation. 

The  court  must  hear  evidence  of  compensation  in  the  case  of 

default  in  eminent  domain  proceedings .   Yellowstone  Park  R.  Co. 
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V.  Bridger  Coal  Co. ,  34  Mont.  545,  88  Pac.  963,  965  (1906). 
The  effect  of  default  is  to  shut  out  the  defendant  from 
participating  in  the  proceedings.   Id. 

It  may  seem  puzzling  to  require  that  a  neutral  party  be 
appointed  to  represent  the  defendant's  interests  in  default 
of  his  appearance,  but  it  would  be  more  puzzling  to  require 
the  appointee  to  be  an  avowed  partisan,  especially  if  the 
defendant  is  not  personally  known  to  the  appointee.   The 
object  of  this  proposal  is  to  secure  the  appointment  of  one 
who  is  not  partial  to  the  condemnor. 

The  provision  giving  the  report  of  the  appointee  the 
effect  of  evidence  is  designed  (1)  to  assist  in  assigning  the 
proper  weight  to  his  report,  since  he  in  fact  represents  the 
defendant,  not  the  court;  and  (2)  to  preclude  any  implication 
that  his  report  is  binding  on  the  court,  as  the  report  of  the 
master  is  under  Rule  53(e)(2),  M.  R.  Civ.  P.   Note  that  the 
report  has  the  "effect  of  evidence  presented  by  a  defendant," 
and  that  it  is  not  "evidence  presented  by  a  defendant."   The 
purpose  of  this  wording  is  to  avoid  the  problems,  not  explored 
for  this  memorandum,  of  creating  a  non-consensual  agency  type 
of  relationship  between  the  appointee  and  the  defendant.   The 
basis  for  this  section  is  the  power  of  the  court  to  make 
determinations  necessary  to  its  judgment,  as  recognized  in 
Rule  55(b)(2),  M.  R.  Civ.  P. 

SUBSECTION  6. 

(a)   This  is  a  purely  formal  requirement,  and  needs  no 
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explanation. 

(b)   The  amount  of  compensation  must  be  supported  by 
evidence.   See,  e.g..  State  v.  Peterson,  134  Mont.  52,  328 
P. 2d  617,  628  (1958) ;  State  Highway  Commission  v.  Woodcock, 
147  Mont.  291,  411  P. 2d  357  (1966).   Although  not  a  probable 
danger  in  valuation  hearings  conducted  by  the  court,  as 
against  those  conducted  by  commissioners,  or  before  a  jury, 
there  are  two  possible  problems  to  consider.   First,  although 
comparable  sales  are  not  evidence  of  value,  they  get  before 
the  trier  of  fact  with  regularity  when  the  appraiser  is  being 
examined  on  the  basis  for  his  opinion  of  value.   Laymen  are 
apt  to  fail  to  distinguish  foundation  or  impeaching  matter 
from  evidence,  and  there  is,  therefore,  some  danger  that 
comparable  sales  may  be  treated  in  fact  as  evidence.   Then,  too, 
a  view  of  the  premises  is  a  regular  part  of  valuation 
proceedings ,  and  there  may  be  a  tendency  for  laymen  to  make 
their  own  estimate  of  value  from  the  view.   A  view  is  allowed 
only  to  enable  the  trier  of  fact  better  to  understand  evidence 
given  at  the  hearing.   State  v.  Lee,  103  Mont.  482,  63  P. 2d  135, 
136  (19  36) .   But  since  these  dangers  are  minimal  when  the  court 
is  the  trier  of  valuation  facts,  it  does  not  seem  necessary  to 
make  any  provision  at  this  point.'  These  possibilities  are 
noted  only  to  show  that  they  have  been  considered. 

Present  law  requires  the  commissioners  to  first  find 
the  whole  amount  of  the  compensation  due,  and  then  to  apportion 
it  among  the  various  claimants.   Failure  to  do  so  is  not 
reversible  error;  the  court  characterized  reversal  on  that 
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ground  as  the  "height  of  shortsightedness  and  an  utter  waste 
of  time."   State  Highway  Commission  v.  City  Service  Co. ,  142 
Mont.  559,  385  P. 2d  604,  606  (1963).   In  view  of  the  small 
esteem  in  which  the  necessity  of  first  finding  a  verdict  in 
a  lump  sum  is  held,  it  was  not  thought  necessary  to  include 
the  requirement  in  this  section.   The  details  of  the  findings 
will  be  developed  in  connection  with  §93-9912,  R.C.M.  1947, 
in  a  subsequent  memorandum. 

(c)   The  preliminary  condemnation  order  here  proposed 
entitles  the  plaintiff  to  possession  upon  deposit  of  the 
amount  found  by  the  court,  or  an  amount  stipulated  by  the 
parties,  or  a  bond  in  lieu  of  deposit.   The  Arizona  counterpart 
of  this  provision,  §12-1116,  A.R.S.  (1956),  requires  that  the 
deposit  be  double  the  amount  assessed  by  the  court  as  probable 
damages.   If  the  proceedings  were  fair,  a  double  deposit  does 
not  make  them  fairer.   The  defendant  is  entitled  to  no  more 
than  just  compensation.   When  proceedings  affording  due  process 
have  been  had,  and  the  amount  thus  ascertained  paid  into  court 
for  the  owner,  he  is,  at  that  point,  secure  in  his  right  to 
just  compensation.   Nothing  more  being  necessary,  nothing  more 
should  be  provided. 

Note  that  the  amount  paid  into  court  is  also  security 
for  damages  if  the  action  is  abandoned  prior  to  issuance  of 
the  final  order  of  condemnation.   Such  damages  could  take  the 
form  of  work  actually  done  on  the  property  prior  to  abandonment 
of  the  project,  or  the  costs  of  preparation  for  trial,  which 
will  be  discussed  in  connection  with  §93-9921.   A  statute 
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failing  to  make  this  provision  was  held  unconstitutional  in 
DeHansen  v.  District  Court,  11  Ariz.  379,  94  Pac.  1125,  1127 
(1908)  . 

SUBSECTION  7. 

This  paragraph  permits  the  parties  to  stipulate  the 
amount  of  the  deposit,  or  a  bond  in  lieu  of  deposit, 
substantially  as  provided  in  the  Arizona  provision,  §12-1116  (F)  , 
A.R.S.  (1956) .   The  right  to  payment  or  prepayment  may  be 
waived.   Bigelow  v.  Ballerino,  111  Cal.  559,  44  Pac.  307,  309 
(1896);  Beals  v.  City  of  Los  Angeles,  116  P. 2d  489,  493  (Dist. 
Ct.  App.  1941);   Nichols,  §8.713(4). 

CONCLUSION. 

The  writer  is  satisfied  that  the  proposed  section  is 
free  from  substantial  constitutional  objections  or  weighty 
practical  objections.   While  not  beyond  all  possible  objection, 
it  is  an  estimate  of  what  an  ideal  court  would  support  in  an 
action  in  which  the  parties  were  represented  by  ideal  counsel. 

SECTION  93-9912 

PRELIMINARY  CONSIDERATIONS 

The  purpose  of  this  section  is  more  to  provide  procedural 
guidance  than  to  provide  substantive  rules  of  compensation. 
Legislative  power  over  just  compensation  is  narrowly  limited. 
Nichols ,  §8.9.   Determining  compensation  is  a  judicial  question. 

"...when  the  taking  has  been  ordered,  then  the 
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question  of  compensation  is  judicial.   It  does 
not  rest  with  the  public,  taking  the  property, 
through  congress  or  the  legislature,  its  rep- 
resentative, to  say  what  compensation  shall  be 
paid,  or  even  what  shall  be  the  rule  of 
compensation.   The  constitution  has  declared 
that  just  compensation  shall  be  paid,  and  the 
ascertainment  of  that  is  a  judicial  inquiry." 

Monongahela  Navigation  Co.  v.  United  States,  148  U.S.  312,  327, 

37  L.Ed.  463,  13  S.Ct.  622  (1893).   As  a  judicial  question, 

it  lies  beyond  the  power  of  the  legislature  or  the  executive 

to  determine  the  amount  to  be  paid: 

"The  ascertainment  of  compensation  is  a 
judicial  function,  and  no  power  exists  in 
any  other  department  of  government  to 
declare  what  the  compensation  shall  be  or 
to  prescribe  any  binding  rule  in  that 
regard. " 

United  States  v.  New  River  Collieries  Co.,  262  U.S.  341,  343- 

344,  67  L.Ed.  1014,  43  S.Ct.  565  (1923).   See  also  Seaboard 

Air  Line  Ry.  COo  v.  United  States,  261  U.S.  299,  304,  67  L.Ed. 

664,  43  S.  Ct.  565  (1923).   Note  that  Monongahela  and  New 

River  both  proscribe  legislative  rules  for  determining 

compensation  as  well  as  determination  of  the  amount  of 

compensation.   So,  it  must  be  borne  in  mind  that  any 

legislative  rule  of  compensation,  such  as  the  setoff  of 

benefits  against  severance  damage,  may  draw  its  vitality  from 

judicial  approval  of  the  rule  expressed,  and  not  from 

legislative  power.   In  this  area,  the  legislative  function  is 

largely  advisory. 

PROPOSED  AMENDMENT 
Section  93-9912,  R.C.M.  1947,  should  be  amended  to  read 
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as  follows: 

"9  3-9912.   Determination  of  value,  damages  and  benefits, 

1.  The  court  shall  determine  with  respect  to  each 
estate  and  interest  in  each  parcel: 

A.  The  value  of  the  property  sought  to  be 
taken,  and  all  improvements  thereon 
pertaining  to  the  realty. 

B.  If  part  of  a  parcel  is  taken,  the 
depreciation  in  value  of  the  remainder 
caused: 

1.  by  severance  from  the  part  taken  and 
from  other  parts  of  the  same  parcel,  and 

2.  by  construction  of  the  improvement  in 
the  manner  proposed  by  the  plaintiff. 

C.  The  value  of  the  special  benefits  to  the 
severed  portion  caused  by  the  construction 
of  the  improvement  in  the  manner  proposed 
by  the  plaintiff. 

D.  If  the  property  is  sought  to  be  taken  for 
railroad  purposes,  the  cost  of  any  necessary 
fences  along  the  line  of  such  railroad,  and 
of  cattle  guards  where  fences  will  cross 
the  line  of  such  railroad. 

2.  The  value  of  the  special  benefits  to  the  severed 
portion  shall  be  deducted  from  the  depreciation  in 
value  of  that  portion,  and  the  remainder,  if  any, 
added  to  the  value  of  the  property  sought  to  be  taken. 


1 
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3.   The  total  amount  of  the  award  shall  not  be 
increased  by  reason  of  distribution  of  estates  or 
interests  among  several  defendants." 

PARAGRAPHS  1  AND  2. 

Traditionally,  in  the  contemplation  of  the  law,  land 
is  unique.   It  has  no  equivalent,  and  therefore  specific 
performance  will  lie  for  its  conveyance.   Whether  that  is  a 
permanent  condition  of  the  law  is  a  question  which  may  find  a 
new  answer  in  our  relatively  rootless  times,  and  in  the  tendency 
to  accumulate  wealth  in  the  form  of  personalty  rather  than 
realty.   The  question  posed  by  this  traditional  view  is:   what 
kind  of  fictions  will  the  law  create  to  give  an  owner  the 
equivalent  of  his  unique  possession?   What  price  will  it  put 
on  the  priceless? 

Land  is_  bought  and  sold.   Where  willing  and  informed 
buyer  and  seller  meet,  the  result  of  the  transaction  is 
predictable  within  fairly  broad  limits.   Land  may  be  unique, 
but  a  value  customary  for  the  time  and  place  can  be  established 
for  it.   An  imaginary  transaction  between  the  fictitious  Willing 
Buyer  and  Willing  Seller  fixes  the  value  of  the  property  for 
purposes  of  eminent  domain.   The  transaction  and  the  persons 
are  the  prime  fictions.   Once  these  are  given,  rational  and 
just  compensation  can  be  ascertained. 

The  condemnee  is  entitled  to  just  compensation.   Montana 
Constitution ,  Art.  Ill,  §14.   Just  compensation,  or  its  near- 
equivalent,  market  value,  is  a  vague  standard.   State  Highway 
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Commission  v.  Tiibbs ,  147  Mont.  296,  411  P. 2d  739,  742  (1966); 
Alexander  v.  State  Highway  Commission,  147  Mont.  367,  412  P. 2d 
414,  416  (1966).   Market  value  is  not  used  when  the  property 
does  not  have  a  market,  such  as  a  church  or  other  special 
structure.   Tubbs ,  supra.   Since  market  value  is  not  the  sole 
measure  of  just  compensation,  the  statute  is  cast  in  terms  of 
"value"  rather  than  "market  value." 

When  the  whole  is  taken,  value  is  more  readily 
ascertainable  than  when  a  part  of  a  parcel  is  taken.   Three 
methods  of  valuation  have  been  developed  for  partial  takings. 
The  first,  value  of  the  part  taken  plus  damages  to  the  remainder, 
is  the  most  frequently  used,  and  is  the  present  law  in  Montana. 
1  Orgel,  Valuation  Under  Eminent  Domain,  §50;  93-9912,  R.C.M. 
1947.   The  others,  difference  between  fair  market  value  of  the 
property  before  and  after  the  taking,  and  damages  to  the 
remainder  included  in  the  part  taken,  are  less  frequently  used. 
Orgel  prefers  the  "before  and  after"  formula.   Orgel,  §51. 
The  Montana  formula  may  have  tax  advantages  for  the  owner,  in 
that  "if  there  is  no  severance  of  damages  the  whole  award  will 
be  treated  as  the  purchase  price  of  the  land  condemned,  with 
the  resulting  increase  in  profit;  whereas  if  there  is  a 
severance  the  damage  to  the  residue  may  be  treated  as  a  reduction 
in  the  cost  basis  of  the  remaining  land."   Orgel,  §50,  n.l8. 

The  Montana  provision  is  the  same  as  that  which  existed 
in  California  in  1889.   Cal.  Code  Civ.  Proc.  §1248.   The 
California  provision  was  early  interpreted  as  forbidding  a  setoff 
of  benefits  against  the  value  of  the  land  taken.   Ventura  County 


-182- 


V.  Thompson,  51  Cal.  577  (1877) .   An  individual  had  opened 
a  road,  and  compensation  had  been  completely  offset  by  benefits 
to  the  owner,  so  he  took  nothing.   It  may  be  inferred  from  the 
laconic  opinion  that  the  basis  of  the  holding  was  the 
constitutional  requirement  of  just  compensation,  although  it  is 
not  expressly  stated  in  the  opinion.   The  constitutional 
provision  then  in  force  prohibited  setting  off  benefits  from 
a  right  of  way  taken  by  "any  corporation  other  than  municipal." 
Cal.  Const.  Art.  I,  §14.   The  exception  did  not  apply,  since 
the  condemnor  was  an  individual,  so  the  basis  must  have  been 
"just  compensation."   The  setoff  statute  was  later  challenged 
on  the  ground  of  equal  protection  of  the  laws ,  and  was  held 
inapplicable  to  all  takings  for  rights  of  way,  not  only  those 
specified  in  the  constitution.   Beveridge  v.  Lewis,  137  Cal. 
619,  70  Pac.  1083  (1902).   Though  Montana  has  the  same  statute, 
it  has  different  applicability  because  of  the  difference  m 
constitutional  provisions. 

If  benefits  cannot  be  set  off  against  the  value  of  the 
property  actually  caken,  then  just  compensation  must  include 
the  full  value  of  what  is  taken.   In  the  proposed  amendment 
benefits  are  set  off  only  against  the  part  not  taken.   If 
it  were  not  for  the  holding  in  Ventura  County ,  supra,  which 
presumably  was  in  the  mind  of  the  legislature  when  it  adopted 
§93-9912,  R.CM.  1947,  (see  State  v.  Kinghorn,  109  Mont.  22, 
93  P. 2d  964,  969  (1939)  )  there  would  be  no  prohibition  against 
setting  off  benefits  against  both  severance  damage  and  the 
value  of  the  land  actually  taken.   No  provision  in  the  United 
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states  Constitution  forbids  it.   Bauman  v,  Ross,  167  U.S.  548, 

584,  42  L.Ed.  270,  17  S,  Ct.  966  (1896).   Nor  does  it  offend 

against  any  express  provision  of  the  Montana  Constitution, 

except  as  may  be  implied  from  Ventura  County,  supra. 

But  it  is  said  that  compensation  must  be  made  in  money. 

Mandl  v.  City  of  Phoenix,  41  Ariz.  351,  18  P. 2d  271,  272  (1933); 

People  V.  Reed,  139  Cal.  App.  258.  33  P . 2d  879,  881  (Dist.  Ct. 

App.  1934) .   Both  Arizona  and  California  allow  setoff  of 

benefits  against  severance  damages,  so  the  money  compensation 

must  refer  to  the  part  taken  only.   That  position  creates  a 

dilemma.   The  provision  quoted  in  the  Mand 1  case,  supra,  is  the 

same  as  that  of  Montana,  that  property  shall  not  be  "taken  or 

damaged. . .without  just  compensation  having  first  been  made  or 

paid  into  court  for  the  owner,"   "Compensation"  refers  to  both 

"taken"  and  "damaged."   If  compensation  must  be  made  in  money, 

then  it  would  seem  that  both  the  taking  and  damaging  must  be 

compensated  m  money.   If  setoff  is  allowed,  it  seems  that  it 

should  be  allowed  against  both  taking  and  damaging.   But  the 

courts  have  somehow  arrived  at  a  middle  position  which  cannot 

be  justified  by  the  language  of  the  constitution. 

"The  logic  of  that  feature  of  the  rule  which 
allows  deduction  of  benefits  from  the  damage 
to  the  remaining  land  only  has  even  less  to 
commend  it.   It  seems  to  have  arisen  from  the 
notion  that  compensation  was  to  be  for  the 
land  taken  only;  and  it  was  felt  that  if  the 
legislature  chose  to  grant  in  addition  damages 
to  the  remaining  land,  it  might  impose  the 
condition  that  benefits  should  be  set  off  from 
such  damages.   If  this  view  had  prevailed, 
damages  to  the  land  not  taken  would  never  have 
been  a  constitutional  right,  because  a  damaging 
of  property  is  not,  according  to  some  views,  a 
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taking.   Once  it  became  settled  that  the 
constitution  required  compensation  for  such 
damages  as  completely  as  payment  for  the 
land  taken,  no  reason  remained  for  drawing 
an  arbitrary  distinction  between  the  items 
from  which  the  benefits  could  be  set  off." 

Nichols,  §8.6206(1). 

In  the  ordinary  case  of  a  partial  taking,  damages  to 
property  not  taken  are  likely  to  greatly  exceed  the  value  of 
the  property  actually  taken.  Orgel  anticipates  a  difficulty 
in  the  assessment  of  the  proper  figure  for  the  land  taken  in 
this  connection.  He  fears  that  there  will  be  a  tendency  to 
include,  in  the  computation  of  the  value  of  land  taken,  some 
element  or  amount  of  damage  actually  attributable  to  severance. 

Normally,  this  would  be  likely  to  happen  when  the  jury 
is  instructed  to  find  the  value  of  the  part  taken  "as  a  part 
of  the  entire  tract,"  or  "in  view  of  its  usefulness  to  the 
entire  property."   Orgel,  §5  2.   The  Montana  Jury  Instruction 
Guide  does  not  have  any  instructions  for  eminent  domain 
proceedings,  but  the  problem  does  not  seem  to  have  arisen  in 
Montana — at  least  no  challenge  has  been  made.   In  a  recent 
case.  State  Highway  Commission  v.  Biastoch  Meats,  Inc.,  145 
Mont.  261,  400  P. 2d  274  (1965),  compensation  for  the  taking 
was  fixed  at  $4^50  for  nine  square  feet  of  land  taken,  and 
$135,000  for  severance  damages.   This  case  may  illustrate  that 
in  one  district  court,  at  least,  the  value  of  land  taken  has 
been  computed  in  a  manner  which  excludes  severance  elements. 

The  setoff  rule  as  proposed  is  justified  by  neither 
logic  nor  legal  necessity,  as  shown  above.   It  could  be  changed, 
in  all  likelihood,  to  a  more  logically  coherent  formula,  such 
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as  the  "before  and  after"  valuation  formula  favored  by  Orgel, 
as  noted  above . 

But  logic  is  not  the  only  touchstone,  and  the  danger  of 
overvaluation  because  of  the  formula  does  not  seem  to  be 
pressing,   A  number  of  reasons  lie  on  the  side  of  the  proposal. 
A  different  rule  would  have  different  tax  consequences,  probably 
less  favorable  to  the  landowner  than  the  present  rule.   That 
practical  consideration  should  carry  some  weight.   Further,  the 
present  system  has  worked  for  many  years  without  creating  any 
special  difficulties  made  apparent  by  case  lawc   Attorneys  and 
courts  are  familiar  with  the  rule,  and  appraisal  procedures 
have  apparently  been  adequate  to  its  demands.   Again,  it  is 
the  majority  rule,  and  thus  cases  from  other  jurisdictions, 
especially  from  the  busy  sister  jurisdiction,  California,  are 
an  aid  to  our  courts  in  settling  disputed  points  of  law  as 
they  arise.   Finally,  of  course,  any  rule  allowing  setoff 
against  the  value  of  land  taken  may  be  unconstitutional.   On 
balance,  these  reasons  suggest  that  the  present  rule  is 
preferable. 

The  language  in  paragraph  1(B) (1)  has  been  changed 
slightly  to  avoid  an  apparent  ambiguity  m  the  present  section. 
At  present,  §93-9912,  R.C.Mo  1947,  provides  for  compensation 
for  damages  to  the  remainder  caused  "by  reason  of  its 
severance  from  the  portion  sought  to  be  condemned,..,"   As 
changed,  it  provides  for  such  damages  caused  "..^by  severance 
from  the  part  taken  and  from  other  parts  of  the  same  parcel...." 
What  the  present  language  seems  to  say,  although  it  has  not  been 
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interpreted  that  way,  is  that  only  damages  resulting  from  the 
separation  of  the  remainder  from  the  improvement  (access?) 
should  be  allowed,  when  actually  the  root  of  severance  damage 
in  many  cases  is  severance  b^^  the  improvement  (the  bisected 
farm) . 

In  paragraphs  1(C)  and  2,  "benefits"  in  the  original  has 
been  changed  to  "special  benefits"  since  general  benefits  may 
P  not  be  used  for  purposes  of  setoff.   Gallatin  Valley  Electric 
Ry.  Co..  V.  Neible,  57  Mont.  27,  186  Pac.  6  89,  690  (1919). 

The  language  of  the  provision  for  railroad  fences  in 
paragraph  1(D)  has  been  changed  to  eliminate  the  requirement 
that  the  fences  be  "good  and  sufficient."   §72-401,  R.C.M. 
1947,  requires  railroad  corporations  to  provide  "good  and 
legal"  fences,  and  that  section  seems  to  be  the  appropriate 
place  to  set  up  legal  requirements  for  such  fences.   "Necessary" 
has  been  added  to  indicate  that  volunteer  fencing  is  not  an 
item  of  damage o 

PARAGRAPH  3. 

This  paragraph  corresponds  to  paragraph  5  of  the  original 
section.   In  State  v.  City  Service  Company,  142  Mont.  559,  385 
P. 2d  604  (1963),  the  trial  court  refused  an  instruction  requiring 
the  jury  to  first  ascertain  the  entire  compensation  as  though 
the  property  belonged  to  one  person,  and  then  to  apportion  that 
amount  among  the  parties  to  the  action.   The  proposed  instruction 
was  a  clear  statement  of  the  present  law.   Instead,  the  trial 
court  gave  this  instruction: 
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"The  value  of  the  property  taken  in  this 
case  cannot  be  increased  by  any  distribution 
of  the  title  or  estate  among  different 
persons  or  by  any  contract  arrangement  among 
the  owners  of  the  different  interests." 

The  instruction  was  sustained: 

"The  issue  is,  in  our  opinion,  more  a  matter 
of  form  than  of  substance.  *  *  *  Clearly,  the 
Legislature  intended  that  the  value  of  the 
property  should  not  be  increased  solely 
because  of  any  distribution  of  title."   The 
trial  judge  so  instructed  the  jury." 

Since  the  court  found  that  the  instruction  expressed  the  intent 

of  the  legislature.,  and  since  that  intent  does  not  clearly 

appear  from  the  words  the  legislature  used,  the  substance  of 

the  approved  instruction  has  been  adopted  in  lieu  of  the 

original  section. 


SECTION  9  3-9913 
Section  93-9913,  R.C.M.  1947,  should  be  separated  into 
three  sections,  reading  as  follows: 

"93-9913.   Valuation  date;  improvements;  risk  of  loss. 

(1)  The  value  of  the  property  sought  to  be  taken  or 
damaged  shall  be  determined  as  of  the  date  of  filing  the 
complaint, 

(2)  No  compensation  shall  be  made  for  any 
improvements  to  the  property  made  after  the  date  of 
service  of  summons ,  except  those  required  by  law  to  be 
made.   The  value  of  improvements  made  after  the  date 
of  filing  the  complaint  and  before  service  of  summons 
shall  be  determined  as  if  the  improvements  had  been 
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made  immediately  prior  to  the  filing  of  the  complaint. 
The  value  of  improvements  required  by  law  to  be  made 
shall  be  determined  as  of  the  date  of  taking  possession 
by  the  condemnor. 

(3)   The  owner  of  the  property  bears  the  risk  of 
damage  thereto  until  the  plaintiff  is  let  into 
possession  thereof,  or  until  the  final  order  of 
condemnation  is  made.   The  value  of  such  property 
shall  be  determined  as  if  it  had  suffered  the  damage 
immediately  prior  to  the  filing  of  the  complaint." 

"93-9913.1.   Moving  costs o   The  actual  cost  of  removal 
of  personal  property  from  the  part  taken  shall  be 
paid  by  the  condemnor,  subject  to  the  following 
limitations: 

(a)  For  farm,  ranch  or  business  relocation, 
not  to  exceed  six  thousand  dollars  ($6000). 

(b)  In  all  other  cases,  not  to  exceed  four 
hundred  dollars  ($400) . 

(c)  The  amount  allowed  under  this  section  shall 
not  exceed  the  value  of  the  property 
removed  m  any  case. 

The  limitations  of  this  section  do  not  apply  to 
compensation  payable  by  the  State  Highway  Commission 
under  legislation  enacted  pursuant  to  the  Federal 
Highway  Beautif ication  Act  of  i9  65»" 

"93-9913.2,   Interest.   If  the  plaintiff  is  let  into 
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possession  prior  to  issuance  of  the  final  order  of 
condemnation,  the  final  award  to  the  owner  of  any 
interest  or  estate  adversely  affected  thereby  shall 
draw  interest  at  the  legal  rate  from  the  time 
possession  is  taken  until: 

(a)  The  date  on  which  the  right  to  appeal 
to  the  Montana  supreme  court  expires , 
or 

(b)  If  an  appeal  is  filed,  the  date  of 
final  decision  by  the  court. 

Amounts  withdrawn  from  the  court  by  the  property  owner 
cease  to  bear  interest  at  the  date  of  withdrawal." 

PARAGRAPH  1. 

The  value  of  property  fluctuates.   Therefore,  value  can 
only  be  determined  as  of  a  given  time.   The  present  law 
specifies  that  time  as  "the  date  of  service  of  summons." 
That  provision  is  changed  m  the  amendment  to  "the  date  of 
filing  the  complaint."   Among  the  reasons  which  support  a  change 
from  the  present  provision  is  a  practical  consideration.   Service 
of  summons  on  defendants  owning  different  interests  in  the 
same  parcel  may  not  be  accomplished  simultaneously.   If  that 
is  so,  then  it  will  follow  that  there  could  be  several 
valuation  dates  for  a  single  parcel.   Depending  upon  the  length 
of  time  involved,  the  volatility  of  the  market,  and  other 
factors,  the  condemnor  might  be  required  to  pay  compensation 
for  different  interests  on  different  price  bases.   While  the 
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ordinary  movement  of  land  values  is  slow  enough  to  make  the 
different  de  minimis  in  the  vast  majority  of  cases,  the 
procedure  is  logically  inconsistent  with  the  idea  of  a 
valuation  date. 

Secondly,  the  possible  spread  of  valuation  dates  is 
inconsistent  with  the  concept  of  eminent  domain  as  involving 
actions  in  rem.   The  property  is  taken,  not  the  title  of  the 
condemnees ,   What  happens  to  the  property  happens  to  it  as  an 
undivided  whole.   Therefore,  it  should  be  valued  as  an 
undivided  whole,  not  as  a  collection  of  discrete  interests. 

A  possible  alternative  to  this  provision  is  to  use  the 
date  of  issuance  of  the  summons,  as  is  done  in  Arizona  and 
California.   This  date  is  practically  synonymous  with  that 
proposed  in  the  amendment,  since  upon  the  filing  of  the 
complaint,  the  clerk  must  issue  the  summons  "forthwith." 
Rule  4C(1),  M.  R.  Civ.  P.   But  additional  summonses  may  be 
issued  against  parties  brought  into  the  action  later.  Rule 
4C(1),  and  therefore  there  is  again  a  possible  spread  of  dates. 
On  these  grounds,  the  date  of  filing  the  complaint  was  chosen. 

Other  dates  have  been  designated  in  other  jurisdictions, 
including  the  date  of  trial  and  date  of  the  final  award. 
1  Orgel,  §21,   But  the  difficulty  with  using  those  dates  would 
seem  to  be  twofold.   First,  the  evidence  would  be  based  on  a 
prediction  of  value,  since  it  would  have  to  be  accumulated 
before  trial  or  award.   Second,  if  the  trial  is  delayed  for 
any  significant  time  past  the  filing  of  the  complaint,  when 
it  is  apparent  that  a  comprehensive  plan  of  taking  is  being 
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carried  into  action,  sales  of  surrounding  comparable  property 
are  going  to  reflect  that  fact  to  some  extent.   Such  sales 
would  be  tainted  by  a  price  change  due  to  the  benefit  or 
detriment  occasioned  by  the  taking.   While  appraisers  will  no 
doubt  take  this  factor  into  account,  the  degree  to  which  they 
will  adjust  their  comparable  sale  price  findings  will  be  of 
necessity  highly  speculative,  thus  rendering  their  evidence 
less  valuable  and  less  reliable. 

The  present  statute  requires  that  "actual  value"  be 
determined  as  of  the  date  of  service  of  the  summons.   If  the 
term  were  construed  to  mean  "actual  value  of  the  property 
under  all  conditions  then  obtaining"  the  value  of  the  property 
as  enhanced  or  depreciated  by  the  prospect  of  the  proposed 
improvement  would  be  determined.   But  the  effect  of  the 
improvement  is  not  to  be  taken  into  account.   San  Diego  Land 
&  Town  Co.  V.  Neale,  78  Cal.  63,  20  Pac.  372,  377  (1888); 
1  Orgel,  §100.   So  the  term  cannot  mean  actual  contemporary 
value.   What  it  does  mean  is  "market  value."   State  v.  '• 
Peterson,  134  Mont.  52,  328  P. 2d  617,  627  (1958);  State  v. 
Milanovich,  142  Mont.  410,  384  P. 2d  752,  757  (1963).   And 
"market  value"  is  what  a  willing  buyer  would  pay  a  willing 
seller  in  a  transaction  not  affected  by  the  condemnation 
proceedings . 

If  "actual  value"  has  no  reference  to  the  contemporary 
realities  of  the  market  for  the  property  involved  in  the 
action,  the  term  may  be  misleading.   If  it  means  "market  value," 
that  term  should  be  used.   But  a  distinction  between  the  terms 
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has  been  made  in  one  situation  which  the  Montana  court  has  not 

had  the  occasion  to  discuss.   The  statements  in  Peterson  and 

Milanovich/  supra,  may  therefore  be  subject  to  qualification. 

"Market  value"  is  a  common  term,  and  has  not  been  interpreted 

to  include  unknown  values.   But  "actual  value"  may  include 

elements  of  intrinsic  value,  although  they  be  unknown  at  the 

date  of  valuation: 

"The  thing  to  be  ascertained  is  not  market 
value,  but  actual  value  (Code  Civ.  Proc. 
§12  49);  and  the  only  reason  why  market 
value  is  taken  as  the  criterion  of  compen- 
sation in  ordinary  cases  is  because  it  is 
in  such  cases  the  true  measure  of  actual 
value--the  only  practical  test.   But,  in  a 
case  where  discoveries  made  after  the 
issuance  of  summons  demonstrate  that  the 
actual  intrinsic  value  of  the  land  at  that 
date  was  greater  than  its  market  value, -- 
in  other  words,  when  it  appears  that  market 
value  is  no  criterion  of  actual  value, — 
those  discoveries  should  be  taken  into 
consideration. " 

City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  597,  57  Pac.  585,  602 

(1899) .   This  case  involved  the  discovery  of  a  subterranean 

stream.   The  principle  has  been  applied  to  discovery  of  minerals 

under  an  identical  Idaho  statute.   Tyson  Creek  R.  Co.  v.  Empire 

Mill  Co. ,  31  Ida.  580,  174  Pac.  1004  (1918)  (placer  gold). 

Paragraph  5  of  this  proposed  amendment  is  intended  to 

validate  the  use  of  hindsight  in  reducing  the  compensation  to 

be  paid  by  the  condemnor  when  the  property  sought  to  be  taken 

is  damaged  before  the  taking.   Perhaps,  then,  hindsight  should 

be  available  to  increase  the  award  by  giving  the  condemnee 

the  advantage  of  real  but  unknown  values  discovered  after  the 

valuation  date.   The  proposed  amendment  is  broad  enough  to 
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permit  this,  but  does  not  compel  it.   The  problem  of  a  cutoff 

date  beyond  which  discoveries  will  not  affect  the  award  may 

be  raised,  but  this  would  seem  to  be  covered  by  the  provision 

for  a  final  award.   At  that  point,  the  owner  is  completely 

divested  of  his  interest  in  the  property,  and  under  conditions 

which  have  given  him  every  opportunity  to  secure  just 

compensation. 

Another  matter  that  has  not  been  discussed  in  Montana 

is  the  effect  of  booms  and  depressions.   If  the  time  of 

valuation  falls  in  the  peak  of  a  depression  or  a  boom,  land 

prices  are  temporarily  distorted.   If  "actual  value"  means 

"market  value",  does  "market  value"  mean  the  actual  market 

value?   Some  cases  have  held  otherwise. 

"...market  value  means  value  under  ordinary 
conditions--not  conditions  of  either  depression 
or  inflation...." 

Public  Market  of  Portland  v.  City  of  Portland,  179  Ore.  367, 

170  P. 2d  586,  597  (1946).   See  also  Matter  of  Bd .  of  Water 

Supply  of  City  of  New  York,  277  N.Y.  452,  14  N.E.2d  789,  792 

(1938) : 

"Fair  market  value  means  neither  panic  value, 
auction  value,  speculative  value,  nor  a  value 
fixed  by  depressed  or  inflated  prices." 

Other  cases  have  held  the  contrary — that  actual  value  refers 

to  the  actual  market  at  the  time.   1  Orgel,  §§24,  25. 

As  noted  in  the  memorandum  on  §93-9912,  R.C.M.  1947, 

the  power  of  the  legislature  to  determine  just  compensation  is 

limited.   In  view  of  the  strong  language  of  the  cases  noted 

there,  it  seems  likely  that  a  legislative  attempt  to  limit  the 
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court  to  actual  contemporary  value  and  to  the  existing  market 
by  eliminating  hindsight  and  adjustment  for  abnormal  economic 
conditions  would  be  fruitless.  For  this  reason,  no  choice  of 
theories  has  been  made.  The  above  discussion  is  inserted  only 
for  the  purpose  of  indicating  the  content  of  the  term  "actual 
value . " 

The  term  has  been  changed  to  "value"  in  the  amendment, 
for  consistency  with  the  amendment  proposed  for  §9  3-9912. 
Deletion  of  "actual"  should  have  no  effect  on  the  meaning, 
since  the  deletion  could  not  reasonably  be  interpreted  as 
expressing  an  intent  that  imaginary  value,  or  value  other 
than  some  judicially  approved  value,  could  be  used.   When 
unqualified  by  any  other  adjective,  the  term  is  broad  enough 
to  include  both  actual  and  market  value,  and  the  court  may 
choose  between  them,  if  an  occasion  for  doing  so  should  arise. 

PARAGRAPH  2. 

It  is  justifiable  to  value  the  property  to  be  taken  or 
damaged  as  of  the  time  of  filing  the  complaint,  as  discussed 
above.   Yet  fairness  to  the  owners  demands  that  they  be 
compensated  for  improvements  made  to  the  property  after  the 
valuation  date,  but  before  service  of  process.   Until  service 
has  been  made,  they  have  no  sufficient  notice  that  their 
property  is  being  taken  or  damaged.   On  the  other  hand,  it 
would  be  unfair  to  the  condemnor  to  allow  improvements  to  be 
made  after  that  date,  since  the  improvements  would  only  add 
to  the  cost  of  acquisition  without  producing  a  corresponding 
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benefit. 

In  the  case  of  public  utilities,  however,  improvements 
may  be  required  by  law.   New  electric  service  may  be  required 
to  be  supplied,  for  example,  without  reference  to  whether 
condemnation  of  the  property  of  the  utility  is  pending.   A 
valuation  system  which  does  not  allow  compensation  for 
compulsory  improvements  is  unconstitutional;   Citizens 
Utilities  Co.  of  California  v.  Superior  Court,  59  Cal.2d  805, 
382  P. 2d  356  (1963)  (water  supply  system);  Arizona  Corporation 
Commission  v.  Tucson  Gas,  Electric  Light  &  Power  Co.,  67  Ariz. 
12,  189  P. 2d  907  (1948)  (gas  and  electric  power  system).   The 
reasoning  is  quite  simple.   If  the  law  does  not  permit 
compensation  for  the  improvements  it  has  compelled,  the 
property  of  the  condemnee  has  been  taken  without  just 
compensation.   Since  such  improvements  will  be  made  more  or  less 
continuously  by  the  party  in  possession,  the  time  of  taking 
possession  has  been  provided  as  the  cutoff  date  for  valuation 
in  such  cases . 

In  all  other  cases ,  the  valuation  date  of  improvements 
has  been  made  the  date  of  filing  the  complaint,  for  consistency 
with  the  general  valuation  date  fixed  by  paragraph  1  of  this 
section.   Improvements  made  to  the  date  of  service  are  included 
for  reasons  already  stated.   It  may  be  objected  that  improvements 
are  not  being  valued  as  of  the  date  they  are  made.   To  which, 
it  seems  enough  to  answer  that  an  owner  making  current 
improvements  on  his  property  will  be  served  within  a  very  short 
time  after  the  complaint  has  been  filed,  since  the  activity 
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virtually  guarantees  his  presence  of  accessibility  for  service. 
§32-3908,  R.C.M.  1947,  covers  the  matter  of  compensation 
for  improvements  in  highway  condemnation  cases .   As  was  noted 
in  the  196  4  Montana  Highway  Code  research  report,  the  provision 

j  made  there  is  of  doubtful  validity.   However,  no  effort  will 

i 

1     be  made    to   amend   that  section,    since    the   question   of    its 

validity  was   raised,    and  presumably  was    considered  by   the 

legislature. 

j     PARAGRAPH    3. 

Just  as  hindsight  may  be  employed  under  paragraph  one 
to  increase  the  award,  so,  under  this  paragraph,  it  may  be 
used  to  diminish  it.   Until  the  condemnor  takes  possession,  or 
the  final  award  is  made,  the  owner  has  lost  neither  possession 
nor  title.   The  mere  existence  of  an  action  in  eminent  domain 
should  not  charge  the  condemnor  with  liability  for  the  value 
of  property  he  neither  owns  nor  controls . 

The  doctrine  of  equitable  conversion  is  recognized  in 

Montana.   Colvin  v.  Custer  County,  111  Mont.  16  2,  10  7  P. 2d 

134  (19  40) .   But  the  doctrine  has  no  application,  since  until 

possession  or  final  award,  there  is  no  fund  which  can  be 

treated  as  realty.   The  doctrine  is  applicable  once  the  fund 

exists.   Wilkins  v.  Oken,  157  C.A.2d  603,  321  P. 2d  876,  878 

(1958) : 

Under  the  doctrine  of  equitable  conversion, 
money  awarded  for  land  appropriated  to  the 
public  use  is  considered  as  land  with  respect 
to  all  rights  and  interests  therein." 
(Emphasis  supplied.) 
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A  similar  provision  for  risk  of  loss  has  been  made  in 
California,  §1249.1,  Cal.  Code  Civ.  P.   When  applied  in  a  case 
in  which  property  was  damaged  by  fire  after  the  valuation  date 
but  before  possession  had  been  taken,  it  was  held  to  require, 
when  read  with  the  valuation  date  provision,  that  the  property 
be  valued  as  of  the  valuation  date,  but  in  its  damaged 
condition.   Redevelopment  Agency  v.  Maxwell,  14  Cal.  Rptr.  170, 
193  Cal.  App.2d  414,  89  A.L.R.2d  1070  (1961).   The  application 
of  the  initial  valuation  date  is  made  express  in  the  proposed 
amendment . 

Among  the  reasons  which  justify  the  risk  of  loss 
provision  are  that:   (1)  the  condemnor  has  neither  possession 
nor  title;   (2)  the  condemnee  can  protect  himself  against  loss 
through  insurance;   (3)  if  insurance  is  carried,  the  condemnee 
would  otherTvise  have  a  double  recovery  on  his  loss,  which 
creates  an  obvious  and  genuine  temptation;  and  (4)  the  condemnor 
should  not  be  required  to  pay  for  something  he  does  not  take  or 
damage.   Although  this  latter  reason  may  have  little  weight  in 
cases  in  which  the  damaged  improvement  would  be  destroyed  by 
the  condemnor,  it  is  great  where  the  condemnor  is  taking 
property  for  its  existing  use,  as  in  the  case  of  municipal 
condemnation  of  a  privately-owned  water  supply  system. 

SECTION  93-9913.1 
The  payment  of  moving  expenses  is  a  recent  development 
in  the  law  of  eminent  domain.   The  present  provision  defies 
understanding  on  a  close  reading: 
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"For  the  purpose  of  assessing  compensation 
the  right  thereto  shall  be  deemed  to  have 
accrued  at  the  date  of  the  service  of  the 
summons,  and  its  actual  value  as  of  that 
date  shall  be  the  measure  of  compensation 
for  all  property  to  be  actually  taken,  and 
the  basis  of  depreciation  in  value  of  property 
not  actually  taken,  but  injuriously  affected, 
and  the  reasonable  cost  of  removal  of  all 
necessary  personal  property  from  the  condemned 
real  property  within  a  reasonable  distance  in 
the  area,  not  to  exceed  the  sum  of  six 
thousand  dollars  ($6,000)  in  the  case  of  a 
business,  farm  or  ranch  relocation,  and  not  to 
exceed  the  sum  of  four  hundred  dollars  ($400) 
in  any  other  case." 

The  syntax  raises  several  questions.   Does  "its"  in  the  middle 

of  the  fourth  line  above  refer  to  "the  right  thereto"  and  if  so, 

does  the  value  of  the  right  to  compensation  mean  something  other 

than  the  market  value  of  the  property?   It  would  seem  so.   Then 

"its  actual  value"  is  followed  by  three  grammatically  parallel 

clauses  making  "actual  value"  the  basis  of  compensation  for 

(1)  property  actually  taken;  (2)  property  damaged,  and  (3) 

moving  costs.   Thus,  the  sentence  says  that  moving  costs  are 

somehow  related  to  the  actual  value  of  the  right  to  compensation. 

Note  that  only  "necessary"  property  is  covered.   Presumably, 

unnecessary  property  is  not  to  be  moved  at  the  condemnor's 

expense.   Can  it  be  that  the  draftsman  meant  "necessary"  to 

apply  to  the  removal,  rather  than  to  the  property?   At  any 

event,  the  removal  is  to  be  "from  the  condemned  property  within 

a  reasonable  distance  in  the  area."   But  condemned  property 

is  always  within  a  reasonable  distance  of  itself,  so  the 

"within..."  clause  seems  to  add  little,  unless  it  refers  to 

other  condemned  property  in  the  area.   Surely  the  draftsman's 
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passion  for  obscurity  does  not  reach  so  far. 

The  dollar  limitation   clause  in  the  present  provision, 

which  is  carried  forward  to  the  proposed  amendment,  appeared 

to  be  open  to  question.   Briefly  stated,  there  are  two:   (1) 

if  moving  expenses  are  "damage"  in  the  constitutional  sense, 

can  they  be  limited  by  legislative  action;   and  (2)  if  they 

are  not  damages,  can  they  be  paid  without  making  a  gift  of 

the  public  money?   Joslin  Mfg.  Co.  v.  City  of  Providence,  262 

U.S.  668,  676-677,  43  S.Ct.  684,  67  L.Ed.  1167  (1923)  seems 

to  provide  the  answer.   It  was  contended  that  the  allowance 

of  moving  costs  deprived  the  taxpayers  of  a  municipality  of 

their  property  without  due  process  of  law.   The  court 

reasoned  thus: 

"Ordinarily,  the  cost  of  moving  personal  property 
from  land  taken  is  not  a  proper  element  of  damage 
unless  made  so  by  statute .. .and  it  was  not  an 
unconstitutional  exercise  of  power  for  the 
Legislature,  in  creating  the  right,  to  define  its 
extent. ... [W]hile  the  Legislature  was  powerless 
to  diminish  the  constitutional  measure  of  just 
compensation,  we  are  aware  of  no  rule  which 
stands  in  the  way  of  an  extension  of  it,  within 
the  limits  of  equity  and  justice,  so  as  to 
include  rights  otherwise  excluded.   As  stated 
by  the  Supreme  Judicial  Court  of  Massachusetts 
in  Earle  v.  Commonwealth,  180  Mass.  579,  583, 
63  N.E.  10  (57  LcR.A.  292,  91  Am.  St.  Rep.  326), 
speaking  through  Mr.  Justice  Holmes,  who  was 
then  a  member  of  that  court: 

'Very  likely  the  *  *  *  rights  were  of 

a  kind  that  might  have  been  damaged 

if  not  destroyed  without  the  consti- 
tutional necessity  of  compensation. 

But  some  latitude  is  allowed  to  the 

Legislature.   It  is  not  forbidden  to 

be  just  in  some  cases  where  it  is  not 

required  by  the  letter  of  paramount 

law.'  " 

Thus,  curiously,  it  appears  that  the  provision  for  moving  expenses 
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is  valid  only  if  such  expenses  are  not  damages  in  the 
constitutional  sense.   The  cases  generally  hold  that  they  are 
not.   See  Annot.  69  A.L.R.2d  1453  (1960) .   Therefore,  under 
the  Joslin  doctrine,  supra,  moving  expenses  may  be  allowed 
as  a  matter  of  legislative  grace,  and  may  be  limited  to  any 
amount  the  legislature  sees  fit  to  allow. 

If  the  dollar  limitation  is  arbitrary,  so  are  other 
limitations  which  have  been  suggested.   For  example,  limitation 
of  the  area  within  which  the  move  will  be  compensated,  such  as 
a  radius  of  10  miles  from  the  taking  or  within  the  county,  is 
no  more  related  to  the  infinitely  varied  realities  of  each 
possible  case  than  a  fixed  dollar  amount.   It  was  suggested 
by  the  California  Law  Revision  Commission  that  such  expenses 
be  limited  to  a  percentage  of  the  final  award  (report  of 
October,  1960,  p.  C-33) .   But  it  would  seem  that  moving  expense 
depends  on  bulk  and  weight  m  the  main,  rather  than  on  the 
value  of  the  land  from  which  the  property  is  moved.   A 
refrigerator  in  a  $5,000  house  is  substantially  as  expensive 
to  move  as  one  in  a  $50,000  house.   No  measure  short  of  actual 
expense  can  escape  the  charge  of  being  arbitrary.   Yet  it  is 
apparent  that  the  legislature  wished  to  avoid  unlimited  expense, 
In  State  v.  City  Service  Co.,  142  Mont.  559,  385  P. 2d  604,  607 
(196  3) ,  the  court  could  find  no  limit  in  the  statute  as  then 
written o   In  1967,  the  dollar  limitation  was  added. 

Since  no  better  formula  has  been  found,  and  since  the 
legislature  has  expressed  an  intent  to  limit  moving  expenses, 
it  seems  better  to  retain  what  has  been  enacted,  rather  than 
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to  change  to  a  new,  but  equally  arbitrary,  formula, 

SECTION  93-9913.2 

As  was  noted  in  a  prior  memorandum,  the  purpose  of 
compensation  is  to  provide  the  landowner  with  the  equivalent 
of  the  property  taken.   This  section  operates  on  the  corollary 
that  he  shall  have  either  the  use  of  the  land,  use  of  its 
money  equivalent,  or  interest  on  the  money  equivalent.   The 
United  States  Constitution  raises  no  barrier  to  payment  of 
interest  only  from  the  time  possession  is  taken,  rather  than 
from  commencement  of  the  proceedings .   Shoemaker  v.  United 
States,  147  U.S.  282,  321,  37  L.Ed.  170,  13  S.  Ct.  361  (1893); 
Jacobs  v.  United  States,  290  U.S.  13,  16,  78  L.Ed.  142,  54 
S.  Ct.  26  (1933)  . 

The  term  "interest"  used  in  the  proposed  amendment  may 
not  be  entirely  apt.-  since  it  is  not  interest  in  the  usual 
sense  of  the  word,  but  is  an  integral  part  of  damages  or 
compensation o   City  of  Los  Angeles  v.  Aitken,  32  Cal.  Appo2d 
524,  90  P. 2d  377  (1939);  Metropolitan  Water. Dist.  v.  Adams, 
16  Cal. 2d  676,  107  P. 2d  618  (1940).   Yet  "damages"  or 
"compensation"  would  in  all  probability  but  serve  to  cloud  the 
issue,  rather  than  clarify  this  important  element  of  compensa- 
tion,  "Damages  in  the  nature  of  interest"  or  the  like  would 
likewise  serve  badly  to  indicate  the  precise  nature  of  the 
award.   Therefore  the  serviceable,  if  strained,  term  "interest" 
has  been  retained.   See  Nichols,  §8.63.   The  interest  must  run 
from  the  time  of  deprivation  of  possession.   Desert  Waters, 
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Inc.  V.  Superior  Court,  91  Ariz.  163,  370  P. 2d  652,  659  (1962). 
Since  it  need  not  be  paid  earlier,  and  must  be  paid  after 
possession  is  taken,  the  time  of  taking  possession  seems  to 
be  the  logical  punctum  temporis  for  a  determination  of  when 
it  begins  to  run.   Until  then,  the  owner  has  use  and  possession; 
thereafter,  he  has  interest. 

In  the  cases,  the  key  to  interest  seems  to  be  possession. 
This  leads  to  the  question  of  whether  it  should  be  allowed 
on  awards  given  for  non-possessory  estates.   For  example,  the 
owner  of  a  vested  remainder  in  fee  has  no  possessory  rights  in 
the  property  during  the  life  estate,  so  he  cannot  be  deprived 
of  possession.   He  cannot  be  injured  until  his  estate  is 
divested  (questions  of  waste  to  one  side)  or  becomes  possessory. 
On  the  other  hand,  the  owner  of  an  easement  of  view  over  the 
condemned  property  may  be  injured  by  construction  of  the 
improvement  prior  to  the  final  award.   His  easement,  although 
non-possessory,  is  directly  and  immediately  affected  when  the 
condemnor  takes  possession.   Therefore,  in  order  to  provide 
interest  only  for  those  actually  injured  by  the  condemnor's 
possession,  the  provision  for  interest  has  been  limited  to 
"the  owner  of  any  interest  or  estate  adversely  affected  thereby" 
rather  than  the  present  blanket  provision, 

SECTION  93-9914 
Section  93-9914,  R.C.M.  1947,  relating  to  the  report  of 
the  valuation  commissioners,  should  be  repealed.   It  contains 
only  provisions  relating  to  the  report  of  the  commissioners. 
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and  is  entirely  superseded  by  the  provisions  in  amended  §9  3- 
9911  covering  the  preliminary  condemnation  order. 

SECTION  93-9915 
Section  93-9915,  R.C.M.  1947,  should  be  amended  to 
read  as  follows: 

"93-9915,   Appeal  from  finding  of  compensation. 

(1)  An  appeal  to  a  jury  trial  from  the  finding 
in  the  preliminary  condemnation  order  of  the  amount 
of  compensation  due  each  defendant  may  be  taken  by 
any  party  affected  thereby.   Notice  of  the  appeal 
must  be  served  on  the  opposing  party  within  thirty 

(30)  days  after  service  of  the  preliminary  condem- 
nation order  upon  the  appellant. 

(2)  Compensation  shall  be  determined  by  the 
jury  upon  the  same  principles  as  prescribed  for 
determination  thereof  by  the  court. 

(3)  If  no  appeal  is  taken  within  the  time 
limited  by  or  against  a  party,  final  judgment 
shall  be  entered  against  each  such  party  upon 
motion  of  the  plaintiff.  Notice  of  the  entry 
of  judgment  shall  be  served  upon  each  party 
affected  thereby. 

(4)  No  appeal  to  a  jury  trial  may  be  taken 
from  any  other  finding  of  the  preliminary 

I      condemnation  order." 
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COMMENT 

This  proposed  amendment  merely  provides  that  the  issue 
of  compensation  may  be  appealed  to  a  jury  trial.   If  no  appeal 
is  taken,  the  amount  of  compensation  found  by  the  court  at 
the  valuation  hearing  becomes  final,  and  is  entered  as  the 
final  judgment.   The  other  findings  in  the  preliminary 
condemnation  order  (public  use,  necessity,  and  comparative 
necessity  of  competing  uses)  are  judicial  questions,  as  shown 
in  prior  memoranda.   To  avoid  the  possibility  of  any  question, 
paragraph  4  of  this  amended  section  expressly  prohibits  appeal 
to  a  jury  on  any  question  other  than  compensation. 

It  is  presumed  that  the  Montana  Rules  of  Civil  Procedure 
will  apply  to  the  provisions  for  notice  of  appeal,  motion  for 
judgment,  and  notice  of  entry  of  judgment.   Rule  5  covers 
service  of  orders  and  notxces ;  Rule  77(d)  provides  for  notice 
of  entry  of  judgment. 

The  provision  for  costs  on  appeal  has  been  omitted 
from  this  section,  and  will  be  covered  in  the  amendment  to 
§93-9921,  relating  to  costs. 

The  present  statute  concludes  with  the  following  language; 

".„ .provided,  that  upon  the  trial  of  such  appeal, 
the  plaintiff  may  contest  the  right  of  any  party 
or  parties  thereto  to  any  of  the  property 
mentioned  and  set  forth  or  involved  in  said 
appeal,  which  was  located  after  the  preliminary 
survey  of  any  such  highway  or  railroad,  seek- 
ing to  condemn  its  right  of  way  under  and 
pursuant  to  the  provisions  of  this  act;  provided, 
such  condemnation  proceedings  are  begun  within 
one  year  after  such  preliminary  survey." 

As  is  evident  from  a  reading  of  the  proviso,  some  exception  to 

a  rule  of  general  application  is  intended.   But  it  is  not  clear 
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what  the  exception  excepts  from  what.   It  seems  to  say  that  the 
plaintiff  seeking  to  condemn  a  railroad  or  highway  right  of  way 
may  contest  the  right  of  any  party  to  any  property  located 
after  a  preliminary  survey  by  the  plaintiff.   This  seems  to  be 
the  kind  of  language  one  would  use  in  relation  to  competing 
uses,  such  as  a  contest  between  two  railroads  for  a  single  site. 
But  a  finding  of  which  is  a  more  necessary  public  use  is  to  be 
made  under  §9  3-9905,  at  the  hearing  provided  for  in  §9  3-9911. 
Relative  necessity  is  a  judicial  question.   City  of  Helena  v. 
Rogan,  26  Mont.  452,  68  Pac.  798,  802  (1902).   Since  the  question 
thus  would  not  go  to  the  jury,  and  since  the  court  would  of 
necessity  have  decided  it  at  the  valuation  hearing,  there 
would  seem  to  be  little  point  in  having  the  same  court  determine 
the  same  question  twice. 

It  has  been  suggested  that  the  provision  might  allow  the 
condemnor  of  a  railroad  or  highway  right  of  way  to  open  a  new 
question  on  appeal:   the  right  (title?)  to  any  property  located 
upon  (added  to?)  the  surface  of  the  right  of  way  after  the 
preliminary  survey.   This  might  allow  the  plaintiff  to  claim 
it  was  under  no  obligation  to  pay  for  property  or  value  added 
after  the  preliminary  survey.   Provision  for  property  added 
after  the  valuation  date  has  been  made  in  the  proposed  amendment 
of  §93-9913,  R.C.M.  1947. 

Since  either  possible  meaning  is  covered  elsewhere,  and 
since  no  other  meaning  has  been  brought  to  light  at  the  time  of 
this  writing,  it  is  submitted  that  the  provision  should  be 
repealed.   No  cases  have  discussed  the  provision  in  Montana, 
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and  neither  Arizona  nor  California  has  a  counterpart.   Its 
origin  is  unknown,  its  meaning  obscure,  and,  hopefully,  its 
demise  will  be  unlamented. 

SECTION  93-9915.1 

Section  93-9920,  R.C.M.  1947,  should  be  repealed.   The 
portions  of  it  to  be  retained  should  be  amended  and  enacted 
as  §93-9915.1,  R.C.M.  1947,  reading  as  follows: 

"93-9915 cl.   Deposit  and  withdrawal  of  compensation; 
bonds . 

(1)  Neither  the  deposit  by  the  plaintiff  of  the 
amount  of  compensation  found  by  the  court  and 
recited  in  the  preliminary  condemnation  order  nor 
the  withdrawal  by  the  defendant  of  all  or  any  part 
of  the  amount  so  deposited  shall  prevent  an  appeal 
to  a  jury  trial  on  the  issue  of  compensation. 

(2)  A  defendant  may  demand  and  receive  upon 
order  of  the  court  all  or  any  part  of  the  amount 
paid  into  court  for  him  at  any  time  prior  to 
termination  of  the  proceedings.   If  more  than 
seventy-five  percent  (75%)  of  the  amount  is 
withdrawn,  the  defendant  shall  give  a  bond  to  be 
approved  by  the  court,  condition  upon  payment  of 
any  judgment  taken  against  him  under  the 
provisions  of  the  next  subsection. 

(3)  If  the  amount  withdrawn  is  greater  than 
the  amount  assessed  at  any  subsequent  proceeding. 
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the  plaintiff  shall  have  judgment  in  such 
proceeding  against  the  defendant  for  the 
excess  withdrawn,  with  interest  from  the 
date  of  entry  of  final  judgment  until  the 
excess  is  tendered  or  paid. 

(4)   If  an  appeal  to  a  jury  trial  is  taken 
by  either  party,  the  court  may,  in  its 
discretion,  require  the  plaintiff  to  give 
a  bond  to  be  approved  by  the  court,  condi- 
tioned upon  payment  of  any  additional 
compensation  and  costs  in  excess  of  the 
amount  deposited  which  may  be  awarded  to  the 
defendant." 

This  proposed  amendment  preserves  the  provisions  of 
§93-9920,  R.C.M-  1947,  which  are  not  covered  in  other  proposed 
amendments.   The  provisions  are  essentially  unchanged,  but  have 
been  moved  to  a  better  position  in  the  sequence  of  sections  to 
follow  other  provisions  for  appeal. 

Some  thought  was  given  to  whether  the  provisions  for  the 
bond  covering  withdrawal  of  amounts  over  seventy-five  percent 
of  the  deposit  of  compensation  should  be  retained.   This 
provision  offers  partial  protection  for  the  condemnor  in  the 
event  of  the  insolvency  of  the  defendant,  but  it  might  be  said 
that  placing  a  condition  upon  withdrawal  of  a  fund  properly 
determined  to  be  just  compensation  might  taint  the  proceedings. 
As  was  noted  in  an  earlier  part  of  this  comment,  compensation 
must  be  paid  into  court  for  the  defendant.   City  of  Burbank  v. 
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Nordahl,  199  Cal.  Appo2d  311,  18  Cal.  Rptr.  710,  716  (D.  C. 

App.  1962);  People  v.  Loop,  161  Cal.  App.2d  466,  326  P. 2d  902, 

910  (D.  C.  App.  19  58) ;  Mt.  Shasta  Power  Corp.  v.  Dennis,  66 

Cal.  App.  186,  225  Pac.  877,  879  (D.  C.  App.  1924).   That  is, 

the  defendant  must  be  free  to  withdraw  it,  and  it  might  be 

urged  that  attaching  conditions  to  the  withdrawal  affects 

the  character  of  the  deposit  as  paid  into  court  for  the  owner. 

One  answer  to  that  contention  is,  of  course,  that  the 

bond  is  a  condition  of  the  appeal,  not  the  right  of  withdrawal. 

Appeal  to  a  jury  trial  is  a  matter  of  legislative  grace,  not 

a  matter  of  right.   Nichols ,  §8.713(3): 

"...appeal  is  a  matter  of  favor  and  not  of  right, 
and  the  power  that  grants  it  may  prescribe  the 
terms  upon  which  it  shall  be  taken." 

See  also  a  dictum  in  Great  Northern  Ry .  Co.  v.  Fiske,  5  4  Mont. 

231,  169  Pac.  44,  45  (1917),  to  the  same  effect.   Thus  it 

appears  that  the  legislature  can  impose  conditions  upon  appeal 

without  impairing  the  effectiveness  of  the  deposit  in  meeting 

the  prepayment  requirement  of  the  constitution „   The  reciprocal 

provision  for  the  benefit  of  the  condemnee ,  the  bond  given  by 

the  condemnor  to  cover  the  possible  increase  in  the  award,  is 

supported  by  the  same  principle.   This  bond  has  been  made 

discretionary,  however,  because  m  ordinary  cases  there  need 

be  no  fear  of  an  insolvent  condemnor,  and  hence  no  occasion 

for  a  bond. 

Note  that  the  bond  given  by  the  condemnor  does  not  cover 

"...all  damages  which  defendant  may  sustain  if  for  any  cause 

such  property  shall  not  be  finally  taken  for  public  uses," 
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whxch  is  the  present  provision.   Although  experience  might 
demonstrate  otherwise,  it  seems  from  this  distance  that  there 
would  be  a  logical  difficulty  in  proving  that  damages  resulting 
from  an  aborted  taking  exceeded  the  value  of  the  property  sought 
to  be  taken,  unless  remote  and  uncertain  consequential  damages 
are  allowed.   There  should  be  no  implication  that  they  are. 
Otherwise,  one  could  be  damaged  more  by  not  having  his  property 
taken  than  he  would  if  it  were  taken. 

But  can  the  fund  deposited  as  a  substitute  for  the 
property  be  converted  to  a  fund  out  of  which  to  pay  damages  if 
the  property  is  not  taken?   Subsection  6 (c)  of  the  proposed 
amendment  to  §93-9911  provides  for  possession  by  the  plaintiff 
on  deposit  of  compensation  as  compensation,  and  as  security 
"(2)  for  damages  if  the  action  is  dismissed  or  abandoned...." 
The  deposit  thus  has  two  aspects.   So  long  as  possession  is 
retained,  it  is  compensation;  when  the  proceedings  cease, 
possession  is  naturally  lost,  and  the  fund,  instead  of  reverting 
to  the  condemnor  automatically,  becomes  security  for  damages. 
The  fund  is  either  compensation  or  security,  but  never  both. 
When  its  function  as  compensation  ceases,  it  assumes  the  role 
of  security  for  damages.   If  there  is  no  taking,  it  cannot  be 
compensation;  if  there  is  a  taking,  it  cannot  be  security  for 
damages  for  a  non- taking.   Since  the  condemnor  has  paid  in  the 
fund  under  the  conditions  stated  in  the  proposed  amendment  to 
§93-9911  (6) (c) ,  he  cannot  reclaim  the  fund  on  abandonment  on 
the  ground  that  the  right  to  the  fund  evaporated  upon  dismissal 
of  the  action. 
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The  provision  in  subsection  (3)  substitutes  a  judgment 
against  the  defendant  for  the  excess  amount  withdrawn  for 
liability  subject  to  recovery  by  action  in  the  present 
provision.   This  was  done  with  an  eye  to  keeping  the  solution 
of  all  questions  concerning  the  rights  of  the  parties  in  a 
single  package,  rather  than  having  separate  adjudications  of 
(1)  the  amount  of  compensation,  and  (2)  recovery  of  the  excess 
compensation.   This  is  consistent  with  the  liberality  of  the 
Montana  Rules  of  Civil  Procedure  with  respect  to  joinder  (Rules 
18  through  21)  . 

SECTION  93-9916 

Section  93-9916,  R.C.M.  1947,  should  be  repealed.   It 

provides  as  follows: 

"93-9916 o   (9948)  New  proceedings  to  cure 
defective  title.   If  the  title  attempted  to 
be  acquired  is  found  to  be  defective  from  any 
cause,  the  plaintiff  may  again  institute 
proceedings  to  acquire  the  same,  as  in  this 
chapter  prescribed." 

This  provision  suggests  a  fundamental  question:   What  is  the 

nature  of  the  title  taken  by  eminent  domain?   There  are  two 

theories.   One  is  that  the  title  is  original  and  independent, 

resulting  from  an  action  in  rem;  the  other,  that  it  is  derivative, 

resulting  from  a  forced  or  compulsory  sale  to  the  sovereign. 

The  difference  is  brought  into  focus  by  the  opposite 

conclusions  reached  by  Lenhoff  in  Development  of  the  Concept 

of  Eminent  Domain,  42  Colum.  L.  Rev.  596  (1942)  and  Nichols 

on  Eminent  Domain,  §1.142(6). 
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Lenhoff  flatly  concludes  that  there  is  "no  basis 
whatever  for  the  enforced  sale  concept  in  American  law,"  and 
stoutly  maintains  that  the  title  must  be  good  against  the 
world.   Among  his  reasons  for  rejecting  the  theory  of  an 
enforced  sale  are  these: 

1.  The  interests  of  a  buyer  are  different  from 
those  of  a  condemnor. 

2.  The  transaction  is  reversed,  since  the  condemnor 
pays  for  what  is  taken,  rather  than  takes  what 
is  paid  for. 

3.  Public  interest  requires  a  price  fair  to  both 
parties.   It  is  not  basically  a  bargaining 
transaction, 

4.  There  is  no  necessity  for  the  fiction  of  a 
conveyance  in  modern  law. 

5.  Unknown  owners  are  not  deprived  of  their  right 
of  action  for  compensation  against  the  condemnor 
or  the  condemnees  he  has  paid. 

Nichols  on  Eminent  Domain,  §1,142(6),  stands  at  the  other  pole, 

and  in  a  close  paraphrase  of  10  R.C.L,  Eminent  Domain,  §12, 

states : 

"The  acceptance  of  this  theory  (compulsory  sale) 
seems  almost  inevitable  when  the  constitution  of 
the  state  provides  that  property  cannot  be  taken 
for  public  use  unless  compensation  is  paid  in 
advance  or  unless  provision  is  made  for  paying 
the  compensation  into  court  when  the  ownership 
of  land  is  unknown  or  in  doubt." 

Subsequent  sections  point  out  that  under  the  theory  of  compulsory 

sale,  the  title  taken  is  derivative,  and  is  therefore  attended 
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with  the  weaknesses  which  beset  the  former  owner.   If  a  mistake 
in  ownership  is  made,  the  public  may  be  ousted  by  the  true 
owner.   In  short,  the  public  may  take  a  defective  title.   Since 
an  original  title  cannot  be  defective,  it  might  be  argued  that 
the  statute  implies  a  theory  of  compulsory  sale.   The  Montana 
history  of  the  section  is  of  little  help.   Since  its  enactment 
in  1877,  the  statute  has  remained  unchanged,  and  it  was  not 
the  subject  of  judicial  comment  until  19  59.   Then,  in  State 
ex  rel.  State  Highway  Commission  v.  District  Court,  136  Mont. 
362,  348  P. 2d  132,  135,  Justice  Bottomly  argued  in  a  dissenting 
opinion  that  a  newly  discovered  mortgagee  should  not  be  joined 
in  an  action  after  an  award  had  been  made  by  the  commissioners 
and  withdrawn  by  the  defendants,  since  this  section  provides 
the  remedy  for  the  defective  title  thus  acquired. 

The  California  counterpart  of  §93-9916,  C.  Civ.  Proc. 
§1250,  has  likewise  been  subjected  to  judicial  scrutiny  but 
once.   In  Bayle-Lacoste  &  Co.  v.  Superior  Court  of  Alameda 
County,  46  Cal.  App,2d  636,  116  P. 2d  458,  465  (1941),  a  district 
court  of  appeal  discussed  the  provision  in  relation  to  a 
petition  for  dismissal  of  an  action  for  failure  to  bring  it  to 
trial  within  the  statutory  five  years  after  filing  of  the 
complaint.   The  court  observed  that  dismissal  would  be  futile 
under  this  section,  even  though  the  complaint  failed  to  aver 
the  defendant's  interest  in  the  property. 

Looking  beyond  the  scant  material  specifically  relating 
to  §93-9916,  one  finds  that  the  Montana  court  has  not  expressed 
itself  on  the  nature  of  the  title  derived  from  condemnation 
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proceedings.   But  the  California  courts  have  dealt  with  the 
matter  a  number  of  times  in  the  last  hundred  years . 

1866.   In  Lake  Merced  Water  Co.  v.  Cowles ,  31  Cal.  214, 
the  court  held  that  condemnation  of  lands  is  but  purchase 
thereof  in  invitum,  and  title  acquired  is  but  quitclaim. 

1872 .   C.  Civ.  Proc.  §2150,  enacted  relating  to  new 
proceedings  to  cure  defective  title. 

19  24.   It  was  said  in  Harrington  v.  Superior  Court,  194 
Cal.  185,  228  Pac.  15,  17,  that  condemnation  proceedings  were 
proceedings  in  rem. 

1943.   In  People  v.  Church,  57  Cal.  App  (2d)  Supp.  1032, 
136  P. 2d  139,  145,  the  court  stated  that  the  relationship  of 
condemnor  and  condemnee  has  been  likened  to  that  of  seller  and 
purchaser,  quoting  Justice  Cardozo  in  Jackson  v.  State  of  New 
York,  213  N.Y.  34,  106  N.E.  758,  but  continued  by  stating  that 
the  analogy  is  imperfect,  and  that  "...i_f  the  transaction  is  a 
sale..."  certain  consequences  follow.   (Emphasis  supplied.) 

1949 .   C.  Civ,  ProCe  §1245.3  enacted,  providing  that 
judgments  in  eminent  domain  proceedings  have  the  force  and 
effect  of  judgments  in  rem.   By  §1908,  such  judgments  are 
"conclusive  upon  the  title  to  the  thing," 

1956 .   The  court  in  Torrance  Unified  School  District  v. 
Alwag,  145  Cal.  App. 2d  596,  302  P. 2d  881,  described  a 
condemnation  proceeding  as  an  "exercise  by  a  public  body  of 
its  sovereign  power  to  force  the  sale  of  land." 

1964.   In  San  Bernardino  Valley  Municipal  Water  District 
v.  Gage  Canal  Co. ,  37  Cal.  Rptr.  856,  858,  the  court  reached 
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back  to  the  Harrington  case,  supra,  and  said:   "...an  action 
in  eminent  domain  is  an  action  in  rem  to  divest  an  owner  of 
his  title  and  right  to  possession  of  a  particular  res." 

1965 .  The  statement  in  the  above  case  was  repeated  in 
Dresser  v.  Superior  Court,  41  Cal.  Rptr .  473,  477,  231  A.C.A. 
93. 

The  Supreme  Court  of  California  has  not  discussed  the 
question  of  original  title  versus  derivative  title  since 
Harrington  v  Superior  Court,  a  1924  case.   There,  it  held 
that  condemnation  proceedings  were  proceedings  in  rem.   The 
cases  following  in  the  list,  decided  in  1943,  1956,  1964  and 
1965,  were  decided  in  intermediate  appellate  courts.   These 
courts  held  successively  that  the  proceedings  were  analogous 
to  sales  (1943) ;  forced  sales  (1956)  and  in  rem  "to  divest  an 
owner  of  his  title  and  right  to  possession  of  a  particular 
res"  (1964  and  1965) . 

Thus  by  1964,  the  supreme  court  and  the  intermediate 
courts  would  seem  to  have  been  in  accord,  but  for  the  peculiarity 
of  the  phrase  "in  rem  to  divest  an  owner  of  his  title,"  which 
seems  to  involve  an  intermingling  of  forced  sale  (to  divest 
an  owner  of  his  title)  and  original  title  (in  rem)  concepts. 
The  one  part  suggests  a  taking  of  the  title  by  the  sovereign; 
the  other  a  taking  of  the  thing.   The  1964  and  1965  cases, 
however,  involve  and  acknowledge  the  effect  of  §1245.3,  C. 
Civ.  Proc,  enacted  in  1949,  which  provides  that  judgments  in 
eminent  domain  proceedings  have  the  force  and  effect  of 
judgments  in  rem.   In  the  full  context  of  the  19  64  case  and 
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the  statute,  the  quoted  phrase  seems  to  be  an  inadvertence, 
possibly  founded  on  a  failure  to  analyze  the  language  or  the 
concepts  with  sufficient  care.   The  writer  is  satisfied  that 
the  present  California  position  is  that  title  is  original, 
both  at  the  intermediate  and  supreme  court  levels. 

The  federal  district  courts  in  California  have  uniformly 
treated  condemnation  under  a  theory  of  enforced  sale.   See 
United  States  v.  Certain  Parcels  of  Land,  44  F.  Supp.  936,  937' 
(1942) ;  United  States  v.  263.5  Acres  of  Land,  54  F,  Supp.  692, 
693  (1944);  and  United  States  v.  5.324  Acres  of  Land,  79  F. 
Supp.  748,  760  (1948).   However,  each  of  these  cases  was 
decided  before  the  19  49  amendment  providing  that  such  judgments 
are  judgments  m  rem.   The  federal  district  courts  thereby  stood 
in  opposition  to  the  Supreme  Court  of  the  United  States.   In 
reaching  their  common  conclusion,  the  federal  district  courts 
cited  neither  California  nor  federal  authority.   The  19  42  case 
relied  on  C.J.S\,  two  New  York  cases  and  one  Washington  case. 
The  1944  case  relied  on  one  New  York  case.   The  19  48  case 
relied  on  C.J.S.  alone.   The  decisions  ignore  each  other. 

The  position  of  the  United  States  Supreme  Court  was  set 

forth  with  characteristic  clarity  by  Justice  Holmes  in  A.  W. 

Duckett  &  Co,,  Inc.  v.  United  States,  266  U.S.  149,  45  S.  Ct. 

38,  69  L.Ed.  216  (1924) : 

"Ordinarily  an  unqualified  taking  in  fee  by  eminent 
domain  takes  all  interests  and  as  it  takes  the  res 
is  not  called  upon  to  specify  the  interests  that 
happen  to  exist.   Whether  or  not  for  some  purposes 
the  new  taker  may  be  given  the  benefit  of  privity 
with  the  former  holders,  the  accurate  view  would 
seem  to  be  that  such  an  exercise  of  eminent  domain 
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founds  a  new  title  and  extinguishes  all 
previous  rights ,  *  *  *  Here  the  taking  pur- 
ported to  be  a  taking  of  the  Bush  Terminal 
docks,  etc, --not  of  the  title  of  the  Bush 
Terminal  Company,  but  of  the  things,  to 
whomsoever  they  belonged." 

United  States  Vc  Dunnington,  146  U.S.  338,  13  S.  Ct.  79,  36 

L.Edo  216  (1892)  and  United  States  v.  Petty  Motor  Co.,  327 

U.S.  372,  66  S.  etc  596,  90  L.Ed.  729  (1946)  held  similarly. 

This  latter  case  merely  states  that  the  proceeding  is  m  rem, 

and  cites  the  Duckett  case,  supra,  as  authority.   It  therefore 

appears  that  the  present  position  of  the  United  States  Supreme 

Court  is  as  stated  by  Justice  Holmes  above. 

The  basic  strength  of  the  purchase  theory  seems  to  lie 

in  the  constitutional  provision  common  to  Montana  and  California 

that  property  shall  not  be  taken  or  damaged  without  prepayment 

or  deposit  in  court  prior  to  the  taking.   Since  a  judgment  in 

rem  concludes  the  rights  of  all  persons  having  an  interest  in 

the  property,  an  undiscovered  owner's  constitutional  right  to 

prepayment  or  deposit  m  court  m  his  behalf  may  be  violated 

where  no  provision  is  made  for  him.   A  use  of  the  condemned 

property  in  some  way  inconsistent  with  the  unknown  owner's 

interest  would  be  a  trespass,  not  a  taking,  since  the  condemnor 

I   cannot  use  the  land  of  right  until  payment  has  been  made  or 

deposited.   This  argument,  incidentally,  would  seem  to  preclude 

so-called  "inverse  condemnation,"  a  subject  which  is  of  little 

moment  for  the  purposes  of  this  memorandum.   On  the  other  hand, 

since  the  complaint  may  designate  unknown  persons  as  defendants, 

§93-990  8,  and  all  persons  named  in  the  complaint  or  claiming 

any  interest  in  the  property  may  appear  and  defend,  §93-9910, 
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it  might  be  argued  that  due  process  has  been  observed,  and 
that  a  judgment  in  rem  violates  no  right. 

If  the  present  constitutional  provision  can  be  satisfied 
without  a  purchase  theory  of  title,  repeal  of  §9  3-9916  would 
have  the  following  advantages.   First,  the  present  section 
allows  a  multiplicity  of  actions  with  respect  to  the  same 
subject  matter.   A  judgment  in  rem,  divesting  all  inconsistent 
interests  in  the  property,  could  eliminate  the  possibility  of 
multiple  condemnor-condemnee  actions,  leaving  only  the  present 
possibility  of  actions  among  the  condemnees  for  compensation 
erroneously  paid  to  fewer  than  all  of  the  owners  of  interests 
in  the  property  condemned.   Next,  the  condemnation  is  in  most 
cases  inevitable.   New  proceedings  to  cure  a  defective  title 
may  delay,  but  cannot  prevent  the  Juggernaut  of  condemnation. 
Delay  is  expensive.   Finally,  an  original  title  is  a  certain 
title.   Once  it  has  vested,  the  right  of  possession  cannot  be 
interrupted  by  any  claimant,  who  is  limited  to  a  right  of 
compensation  only.   The  question  of  whether  the  unpaid 
condemnee  shall  look  to  the  condemnor  or  his  fellow  condemnees 
for  payment  will  be  considered  in  another  memorandum.   Suffice 
it  at  this  time  to  say  that  there  might  be  some  force  to  the 
argument  that  logically,  payment  is  for  the  land  in  one  case, 
leaving  the  condemnor  free  of  any  liability  for  further  payments; 
while  in  the  other  case,  the  payment  is  for  the  title  actually 
taken. 

Specific  legislation  will  be  required  to  overcome  such 
formidable  authority  as  Nichols  and  Ruling  Case  Law  if  §9  3-9  916 
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is  repealed  and  a  theory  of  original  title  adopted.   The 

Montana  statute  was  adopted  from  California  in  1877.   At  that 

time,  the  position  of  the  court  there  was  that  the  title 

acquired  is  quitclaim.   Therefore,  a  specific  statute  seems 

to  be  indicated  for  rebuttal  of  that  theory.   The  last 

paragraph  of  Cal.  C.  Civ.  Pro.  §1245.3  is  well  adapted  for 

that  purpose: 

"Any  judgment  rendered  in  such  a  proceeding  shall 
be  binding  and  conclusive  not  only  upon  the 
persons  named  as  defendants  and  served  with  process 
but  upon  the  heirs  and  devisees  of,  and  all  per- 
sons claiming  by,  through,  or  under,  any  decedent 
sued  and  served  as  herein  provided  and  upon  all 
persons  unknown  claiming  any  right,  title,  estate 
or  interest  in  the  property  described  in  the 
complaint  and  shall  have  the  force  and  effect 
of  a  judgment  in  rem. " 

Like  that  of  California,  the  Montana  statute,  §93-1001-20, 

R.C.M.  19  47,  provides: 

"In  case  of  a  judgment  or  order  against  a  specific 
thing.., the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing. ».." 

The  proposed  and  existing  sections,  above,  taken  together, 

should  be  sufficient  to  establish  the  character  of  the  title 

acquired  m  condemnation  proceedings . 

The  next  necessary  step  is  to  satisfy  the  constitutional 

requirement  that  compensation  be  made  to  or  paid  into  court 

for  the  owner.   Under  a  similar  constitutional  provision, 

Arizona  has  provided  as  follows: 

"§12-1157.   Effect  of  vesting  of  title.   Upon 
vesting  of  title  to  any  property  in  plaintiff, 
all  the  right,  title  and  interest  of  all  per- 
sons having  an  interest  therein  or  lien 
thereupon  shall  be  divested  immediately,  and 
such  persons  thereafter  shall  be  entitled  only 
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to  receive  compensation  for  the  property." 

"§12-1158.   Effect  of  payment  into  court; 
security;  disbursement. 

A.  The  payment  into  court  by  plaintiff  of 
the  amount  of  the  judgment,  or  the  deposit 
in  court  of  the  amount  fixed  and  determined 
as  provided  in  §12-1155,  shall  be  deemed 

a  payment  or  deposit  of  money  for  the  use  of 
the  persons  entitled  thereto.   The  payment 
or  deposit  shall  constitute  a  payment  to  the 
persons  entitled  thereto  to  the  extent  of 
the  monies  so  paid  or  deposited  in  the  court. 

B.  Any  such  payment  shall  be  as  valid  and 
effectual  in  all  respects  as  if  made  by 
plaintiff  directly  to  the  person  entitled 
thereto,  or  in  the  case  of  a  person  under 
legal  disability,  as  if  made  to  his  guardian, 
whether  or  not: 

1.  Such  person  or  his  whereabouts  is 
known  or  unknown . 

2.  Such  person  is  under  a  legal 
disability. 

3.  There  are  adverse  or  conflicting 
claims  to  such  awards . 

C.  The  money  paid  into  court  shall  be  secured 
in  the  manner  directed  by  the  court,  and  shall 
be  paid  to  the  persons  found  entitled  thereto 

as  provided  by  the  final  judgment  of  the  court." 

"§12-1159,   Action  to  recover  award  paid  to 
wrong  person. 

If  an  award  is  paid  to  a  person  not  entitled 
thereto,  the  sole  recourse  of  the  person 
entitled  to  the  award  is  against  the  person 
to  whom  it  has  been  paid.   In  such  event  the 
person  entitled  to  the  award  may  bring  an 
action  to  recover  the  award,  with  interest 
and  costs,  as  money  had  and  received  to  his 
use  by  the  person  to  whom  the  award  was  paid." 

The  California  statute  makes  this  interesting  provision 

(§1245.3,  C.  Civ.  Proc): 

"Upon  the  trial  the  court .. .shall  determine  the 
extent  of  and  the  value  of  the  interest  or 
damages  thereto,  if  any,  of  all  persons  sued  as 
persons  unknown,  whether  or  not  they  are  in 
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being,  and  shall  order  the  amount  thereof 
paid  to  the  county  clerk  to  be  held  by  him 
for  the  account  of  the  persons  entitled 
thereto. " 

These  statutes  indicate  that  a  theory  of  original  title  is  not 

necessarily  repugnant  to  our  constitution,  provided  only  that 

the  rights  of  the  owners  of  all  of  the  interests  in  the  property 

condemned  are  guarded.   In  guarding  those  interests,  it  may  be 

difficult  to  avoid  a  postulate  to  the  effect  that  all  derivative 

land  titles  are  potentially  fragile,  but  that  due  process  will 

not  impose  a  crushing  burden  of  discovery  on  the  condemnor. 

SECTION  93-9917 
SECTION  93-9918 

Sections  93-9917  and  93-9918,  R.C.M.  1947,  should  be 
consolidated  into  a  new  section  reading  as  follows : 

"93-9917.   Payment  of  compensation;  bond  for  construction 
of  fences  and  cattle  guards . 

(1)  The  plaintiff  shall  pay  the  compensation 
assessed  within  thirty  (30)  days  after  entry  of 
final  judgment o 

(2)  Payment  may  be  made  to  the  defendants 
entitled  thereto  or  paid  into  court  for  distribution 
to  them. 

(3)  If  payment  is  not  made  or  paid  into  court 
within  the  time  limited,  the  defendant  may  have 
execution,  as  in  civil  cases.   If  the  money 
cannot  be  made  on  execution,  the  court  shall  set 
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aside  the  entire  proceedings  and  restore 
possession  of  the  property  to  the  defendants 
entitled  thereto. 

(4)   In  lieu  of  payment  of  the  costs  of 
building  fences  and  cattle  guards  on  property 
taken  for  railroad  purposes,  the  plaintiff  may 
give  a  bond,  to  be  approved  by  the  court,  in 
double  the  amount  of  the  assessed  cost  thereof. 
The  bond  shall  be  conditioned  on  the  construction 
of  the  fences  and  cattle  guards  within  eight  (8) 
months  after  the  railroad  is  built  on  the  land 
taken.   The  defendant  in  the  condemnation  action 
may  recover  reasonable  attorney's  fees  in  an 
action  on  the  bond." 

This  amendment  proposes  the  consolidation  of  §§93-9917 
and  93-9918,  R.C.Mc  1947,  into  a  single  section  since  both 
sections  deal  with  the  same  subject  matter. 

SUBSECTIONS  1  AND  2, 

These  are  the  present  provisions,  rewritten  for  greater 
clarity. 

SUBSECTION  3. 

This  subsection  will  have  a  very  limited  application, 
for  the  property  of  cities ,  towns  and  counties  cannot  be  taken 
on  execution  (§93-5814(10),  R.C.M,  1947),  nor  can  that  of  the 
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state  (Ackroyd  v.  Winston  Bros.  Co. ^  113  F.2d  657,  662  (1940)  ). 
Certain  property  of  public  utilities  may  be  exempt.   Northern 
Pacific  R.  R.  Co.  v.  Shimmell,  6  Mont.  161,  9  Pac.  889  (1886) . 
This  provision  will  be  supplemented  by  a  section  to  be 
added  covering  dismissal  and  abandonment  of  proceedings.   Under 
this  and  the  added  provision,  the  defendant  will  have  a  choice 
of  remedies--execution  or  dismissal--in  certain  cases. 

SUBSECTION  4. 

This  is  the  present  provision,  rewritten  for  greater 
clarity.   Some  thought  was  given  to  deleting  the  requirement 
of  judicial  approval  of  the  construction  bond,  since  most  bonds 
are  not  written  by  corporate  sureties  subject  to  regulation 
by  the  State  Auditor,   However,  it  is  still  possible  for 
individuals  to  be  sureties  on  a  bond,  and  the  practice  of 
requiring  official  approval  of  bonds  has  been  carried  into  the 
Rules  of  Civil  Procedure  (Rule  7,  M.  R.  Civ.  App,  P.;  Form  23, 
M.  R.  Civ.  P.).   Therefore,  the  requirement  of  approval  has 
been  retained.   The  phrase  "sureties  to  be  approved  by  the  court," 
has  been  changed  to  "to  be  approved  by  the  court."   Under  the 
general  law,  §93-8712,  R.C.M.  1947,  corporate  sureties  need 
not  justify.   In  such  case,  approval  would  seem  to  be  confined 
to  the  form  of  the  bond,  rather  than  sufficiency  of  the  sureties. 

The  proposed  amendment  to  §9  3-9  915  provides  that  the 
plaintiff  may  move  for  judgment  against  all  defendants  in  a 
condemnation  action  not  appealing  from  the  amount  of  compensation 
found  by  the  court  at  the  valuation  hearing.   This  procedure  is 
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consistent  with  Rule  54(b),  M.  R.  Civ.  P.   This  proposed 
amendment  provides  that  if  payment  is  not  made  within  thirty 
days  after  entry  of  final  judgment,  the  court  must  set  aside 
the  proceedings  and  restore  possession  of  the  property  to 
its  owners. 

This  combination  of  provisions  creates  the  remote 
possibility  that  if  some,  but  not  all,  of  the  defendants  in  an 
action  have  been  paid  after  final  judgment  against  them,  and 
if  a  remaining  defendant  is  not  paid  and  the  judgment  cannot 
be  made  on  execution,  then  the  proceedings  will  be  set  aside. 
But  the  full  amount  of  the  judgment  will  be  in  the  hands  of 
some  of  the  defendants  against  whom  judgment  has  been  taken, 
and  they  may  have  spent,  invested  or  otherwise  disposed  of 
the  fund,  leaving  them  without  means  of  repayment  of  the 
judgment  when  their  property  is  restored  to  them.   Therefore, 
the  provision  for  piecemeal  judgment  could  conceivably  result 
in  a  loss  to  the  condemnor.   But  the  possibility  is  so  remote 
as  not  to  warrant  a  special  provision,  in  the  opinion  of  the 
writer.   The  purpose  of  this  caveat  is  to  show  that  the  possible 
interaction  of  the  above  provisions  has  been  considered. 

SECTION  93-9919 
Section  93-9919,  R.C.M.  1947,  should  be  amended  to  read 
as  follows: 

"93-9919.   Final  order  of  condemnation;  contents;  vesting 
of  title. 

(1)   When  compensation  has  been  made,  or  paid  into 
court,  and  the  bond,  if  any,  for  construction  of 
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fences  and  cattle  guards  given,  the  court  must  make 
a  final  order  of  condemnation. 

(2)  The  final  order  shall  describe  the  interest 
condemned  and  the  use  for  which  it  has  been  taken. 

(3)  A  copy  of  the  final  order  shall  be  filed 
in  the  office  of  the  county  clerk  of  the  county  in 
which  the  property  is  located.   Upon  such  filing, 
title  to  the  interest  described  therein  shall  vest 
in  the  plaintiff. 

(4)  The  final  order  has  the  effect  of  a  judgment 
in  rem. " 

SUBSECTIONS  1  AND  2. 

These  merely  restate  the  present  provisions. 

SUBSECTION  3. 

This  proposed  subsection  changes  "...property  described 
therein  shall  vest  in  the  plaintiff  for  the  purposes  therein 
specified.,.."  to  ".c. title  to  the  property  described  therein 
shall  vest  in  the  plaintiff...." 

The  first  change  vests  "title"  rather  than  "property" 
in  the  plaintiff.   "Property,"  in  Montana,  appears  to  be  the 
res,  rather  than  the  sum  of  ownership  rights:   "In  this  code, 
the  thing  of  which  there  may  be  ownership  is  called  property." 
(Emphasis  supplied.)   §67-201,  R.C.M.  1947.   But  title  to 
property  is  acquired  by  proceedings  in  eminent  domain.   §6  7-10  4, 
In  this  context,  it  is  clear  that  "title,"  not  "property," 
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vests  in  the  condemnor. 

The  second  change  is  elimination  of  the  phrase  "for 
the  purposes  therein  specified,"   This  sounds  like  language 
creating  a  determinable  fee.   Prior  to  statutes  permitting  the 
taking  of  a  fee  simple,  the  law  permitted  only  a  determinable 
fee  as  the  greatest  estate  that  could  be  taken o   Thompson  on 
Real  Property,  §25  81.   Apparently  the  theory  was  that  the 
interest  should  not  survive  the  use,  which  has  some  logic  to 
recommend  it. 

It  seems  to  be  the  law  that  an  abandoned  easement  reverts 
to  the  owner  of  the  fee.   See  California  &  N.  R.  Co.  v. 
Mecartney,  104  Cal.  616,  38  Pac.  448,  450  (1894).   But  if  the 
fee  is  taken,  there  is  no  reversion  upon  abandonment  or  cessation 
of  the  use.   Arechiga  v.  Housing  Authority  of  the  City  of  Los 
Angeles,  159  C.  A. 2d  657,  324  P. 2d  973,  974-5  (D.  C„  App.  1958), 
The  deletion  of  the  language  is  to  rid  the  section  of  any 
implication  whatever  that  .less  than  a  fee  simple  has  been  taken 
where  the  taking  of  a  fee  is  authorized.   That  the  use  is 
described  in  the  final  order  of  condemnation  does  not  imply  a 
limitation.   The  mere  expression  of  a  purpose  will  not  debase  a 
fee.   Abel  v,  Girard  Trust  Co.,  365  Pa.  34,  73  A. 2d  682,  684 
(1950);  Simes,  Future  Interests,  §13,  (1966). 

SUBSECTION  4c 

The  reasons  for  this  addition  are  discussed  in  connection 
with  the  repeal  of  §93-9916.   The  California  provision  gives 
the  judgment  the  effect  of  a  judgment  in  rem,  which  is  conclusive 
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upon  the  title  to  the  thing,  as  in  Montana,  but  that  raises 
the  question  of  whether  the  judgment  can  have  any  effect  on 
title  to  property,  since  title  does  not  vest  until  the  final 
order  of  condemnation  has  been  issued.   This  difficulty  is 
overcome  by  giving  the  final  order  the  effect  of  a  judgment 
in  rem,  leaving  the  judgment  itself  as  an  interlocutory  judgment. 
See  City  of  Los  Angeles  v.  Deacon,  3  Cal.2d  641,  46  P. 2d  165 
(1935)  . 


SECTION 

93-9919 

.1 

SECTION 

93-9919 

.2 

SECTION 

93-9919 

.3 

Three  new  sections  should  be  added  to  the  eminent  domain 
code,  as  follows: 

"93-9919.1.   Effect  of  vesting  of  title.   Upon  vesting 
of  title  to  any  property  in  the  plaintiff,  all  the 
right,  title  and  interest  of  all  persons  having  an 
interest  therein  or  lien  thereupon  shall  be  divested, 
and  such  persons  thereafter  shall  be  entitled  only 
to  receive  compensation  for  such  interest." 

"93-9919.2.   Effect  of  payment  into  court;  disbursement. 

(1)  The  payment  into  court  by  the  plaintiff  of  the 
amount  of  the  judgment,  or  the  amount  found  in  the 
preliminary  condemnation  order,  is  a  payment  or 
deposit  of  money  for  the  use  of  the  persons  entitled 
thereto. 

(2)  Any  such  payment  shall  be  as  valid  as  if  made 
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by  the  plaintiff  directly  to  the  person  entitled 
thereto,  or  in  the  case  of  a  person  under  legal 
disability,  as  if  made  to  his  guardian,  whether 
or  not: 

(a)  Such  person  or  his  whereabouts  is  unknown, 

(b)  Such  person  is  under  a  legal  disability. 

(c)  There  are  adverse  or  conflicting 
claims  to  such  awards . " 

"93-9919.3.   Action  to  recover  award  paid  to  wrong 
person.   If  an  award  is  paid  to  a  person  not  entitled 
thereto,  the  sole  recourse  of  the  person  entitled  to 
the  award  is  against  the  person  to  whom  it  has  been 
paid.   In  such  event,  the  person  entitled  to  the 
award  may  bring  an  action  to  recover  the  award  as 
money  had  and  received  to  his  use  by  the  person  to 
whom  the  award  was  paid." 

These  three  sections  are  discussed  in  the  memorandum  on 

the  repeal  of  §93-9916,  R,C.M.  1947.   Their  purpose  is  to 

clarify  and  support  the  status  of  eminent  domain  proceedings 

as  actions  m  rem.   If  the  property  is  taken,  there  can  be  no 

residual  right  in  any  person  to  that  property.   Nichols  has  it 

thus  (Nichols,  §1.142(5)  ): 

"Under  this  view,  when  there  has  been  a  taking 
by  eminent  domain,  and  such  notice  has  been 
given  and  compensation  awarded  as  the  consti- 
tutions and  laws  require,  if  it  subsequently 
appears  that  a  mistake  has  been  made  in 
respect  to  ownership,  the  true  owner  cannot 
set  aside  the  taking.   It  is  felt  that  the 
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possibility  of  such  an  interference,  if  a 
mistake  has  been  made  in  the  identity  of 
the  owner  or  owners,  is  repugnant  to  the 
nature  and  scope  of  the  power  itself." 

These  sections  make  it  clear  that  the  only  right  left  after 

property  has  been  taken  is  the  right  to  compensation.   That 

right  is  enforceable  only  against  the  person  who  would  profit 

by  the  error  of  payment. 

The  sections  are  taken  from  Arizona,  §§12-1157  -  12- 

1159,  A.R.S.  (1956) . 

SECTION  93-9920 


See  the  comment  on  §9  3-9915.1. 

SECTION  93-9921 
Section  93-9921,  R.C.M.  1947,  should  be  amended  to  read 
as  follows: 

"93-9921.   Costs.   Costs  may  be  allowed  or  not,  and 
may  be  apportioned  among  the  parties  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court, 
except  that: 

(1)  Costs  of  appeal  to  a  jury  trial  shall 
be  taxed  against  the  appellant  unless  he 
succeeds  in  changing  the  amount  of  compensation 
finally  awarded  to  his  advantage. 

(2)  Costs  and  disbursements,  including 
necessary  expenses  incurred  in  preparing  for 
trial,  shall  be  awarded  the  defendant  if  the 
proceedings  are  dismissed,  abandoned, -.or  set 
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aside  prior  to  issuance  of  the  final  order 

of  condemnation." 
i 

This  amendment  combines  the  present  provisions  of 

§93-9921,  the  provision  for  costs  on  appeal  from  §93-9915,  and 

§1255a  of  the  California  Code  of  Civil  Procedure.   The  first 

paragraph,  which  is  the  present  provision  only  slightly 

rewritten,  embodies  the  general  provision  for  costs  also  found 

in  §93-6804. 

The  first  exception  is  taken  from  §9  3-9915  and  placed 
in  this  section  to  bring  together  in  one  place  the  various 
provisions  on  costs.   It  does  not  change  the  present  law. 
II  Under  Rule  54(d),  M.  R,  Civ.  P.,  costs  may  be  imposed  against 
the  state  only  to  the  extent  permitted  by  law.   Therefore,  it 
is  necessary  to  have  an  explicit  provision  here,  or  in  the 
general  law  on  costs  and  disbursements,  to  permit  a  condemnee 
to  recover  costs  from  the  state  in  appropriate  circumstances. 

The  second  exception  is  new  matter,  found  in  California 
in  an  extended  form  which  permits  recovery  of  reasonable 
attorney's  fees  as  well  as  costs  and  disbursements.   The 
provision  for  attorney's  fees  has  been  omitted  from  the 
proposed  amendment  because  it  is  not  likely  to  be  accepted  by 
the  legislature.   The  basic  policy  in  Montana  is  to  allow 
attorney's  fees  only  in  the  foreclosure  of  liens  and  mortgages, 
and  in  actions  to  establish  wage  claims  against  a  bankrupt. 
See  chapter  86,  title  93,  R.C.M.  1947,  passim.   The  reason 
for  a  provision  for  costs  on  abandonment  was  stated  in  City  of 
Inglewood  v.  0.  T.  Johnson  Corp. ,  113  Cal.  App.  2d  587,  248 
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p. 2d  536,  539  (D.  C.  App„  1952): 

"Certainly,  the  statute  contemplates  that  a 
defendant  will  take  every  reasonable  and 
necessary  step  to  protect  his  property 
rights.   If  in  so  doing  he  must  initiate 
an  original  proceeding  in  an  appellate 
court,  he  should  be  reimbursed  for  such 
expense  when  the  condemnor  frivolously,  or 
otherwise,  abandons  the  proceedings.   Such 
expense  proximately  and  directly  results 
from  the  plaintiff's  action  and  both  the 
letter  and  spirit  of  the  statute  concerned 
establish  his  right  to  be  made  whole. 

"When  the  owner  of  property  in  a  condemnation 
proceeding  is  forced  to  expend  moneys  to 
protect  his  property  rights  against  a 
municipality,  it  is  fair  to  require  the  re- 
payment of  such  expenditures." 

It  is  intended  that  this  section  shall  cover  costs  and  expenses 

reasonably  incurred  up  to  the  time  of  dismissal  or  abandonment. 

This  will  include  court  costs  and  all  other  costs  of  preparation 

except  attorney's  fees.   Naturally,  the  extent  of  reimbursable 

expense  will  be  fixed  by  the  stage  at  which  the  proceedings 

are  dismissed  or  abandoned,  so  it  cannot  be  laid  down  with 

certainty  in  a  statute  just  what  items  will  be  covered.   The 

facts  of  the  case  and  the  reasonableness  of  the  expense  in 

terms  of  what  preparations  would  be  appropriate  to  the 

proceedings  at  the  time  they  were  halted  would  have  to  be 

considered. 

In  Montana,  one  item  not  recoverable  as  costs  is  the  fee 

of  expert  witnesses.   State  v.  Heltborg,  140  Mont,  196,  369 

P. 2d  521,  525  (1962).   It  has  been  held  in  California  that  such 

fees  are  not  a  part  of  just  compensation.   Los  Angeles  v. 

Vickers,  81  Cal.  App.  737,  254  Pac„  687  (D.  C.  App.  1927); 

followed  in  Los  Angeles  County  v.  Marblehead, Land  Co.,  95  Cal. 
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App.  79  9,  273  Pac.  138  (D.  C.  App.  1929)  (Hearing  denied  by 
Supreme  Court  of  California  on  February  18,  19  29;  no  citation 
available) . 

But  other  jurisdictions  have  held  that  it  is_  a  part  of 
just  compensation,  and  therefore  constitutionally  required. 
See  In  Re  Water  Supply  of  the  City  of  New  York,  125  App,  Div. 
219,  109  N.Y.S.  652,  aff'd  without  opinion  in  192  N.Y.  569, 
85  N.E.  1117  (1908);  Annot.  18  A.L.R.  2d  1225  (1951).   It  is 
thus  an  open  question  in  Montana  as  to  whether  such  fees  are 
required  by  the  constitution  to  be  paid.   The  Heltborg  case, 
supra,  did  not  involve  the  constitutional  issue.   It  was 
decided  on  the  statutes  alone. 

Since  a  choice  must  be  made,  this  amendment  bows  to 
the  authority  of  our  sister  state  to  the  west  as  more  likely 
to  prevail  in  Montana,   Expert  witness'  fees  will  thus  continue 
to  be  covered  by  §25-414,  R.C.M,  1947,  which  provides  that  an 
expert  is  a  witness  and  receives  the  same  compensation  as  a 
witness , 

SECTION  93-9922 
Section  93-9922,  R.C.M,  1947,  should  be  amended  to  read 
as  follows: 

"93-9922,   Rules  of  procedure.   Except  as  otherwise 
provided  in  this  chapter,  the  provisions  of  title 
93,  Revised  Codes  of  Montana  19  47,  including  the 
Montana  Rules  of  Civil  Procedure,  govern  condemnation 
proceedings . " 
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Although  technically  the  Montana  Rules  of  Civil 
Procedure  are  a  part  of  title  93,  being  chapter  2701  therein, 
it  seems  better  to  mention  them  separately  since  they  are 
treated  in  common  parlance  as  a  separate  body.   The  present 
provision  that  §§93-2301  to  93-8717  shall  govern  condemnation 
proceedings  is  in  direct  conflict  with  the  Rules,  since  the 
chapters  included  do  not  include  chapter  2701.   Rule  81  and 
Table  A,  M.  R.  Civ.  P.,  make  the  Rules  expressly  applicable 
to  condemnation  proceedings.   Thus,  this  section  has  no 
doubt  been  amended  or  repealed  by  implication  from  the  later 
enactment  of  the  Rules,  and  this  amendment  merely  acknowledges 
that  fact. 

SECTION  93-9923 

Section  93-9923,  R.C.M.  1947,  should  not  be  amended. 
With  the  exception  of  the  substitution  of  "prescribed  by  this 
chapter"  for  "to  be  prescribed  by  law,"  it  is  an  exact  copy 
of  that  part  of  Article  III,  §15,  Constitution  of  Montana, 
pertaining  to  private  roads.   There  would  seem  to  be  no  purpose 
in  changing  language  taken  from  the  constitution. 

The  section  discharges  the  obligation  imposed  by  the 
constitution--to  prescribe  the  manner  of  opening  private  roads-- 
and  therefore  should  not  be  repealed. 

SECTION  93-9924 
Section  93-9924,  R.C.M.  1947,  should  be  amended  to  read 
as  follows: 


-233- 


"93-9924,   Application.   Except  for  inconsistent 
special  provisions,  the  provisions  of  this 
chapter  govern  all  proceedings  in  eminent 
domain." 

The  proposed  amendment  completely  rewrites  the  present 
provision  that  nothing  in  this  chapter  shall  abrogate  or  repeal 
other  statutes  providing  for  takings  by  cities,  towns  and 
counties  for  street  and  road  purposes.   The  present  section 
seems  to  be  more  appropriate  to  an  original  enactment  than  to 
a  section  of  continuing  operation,  since  it  is  framed  m  terms 
of  repeal  and  abrogation,  rather  than  control  or  priority  of 
inconsistent  provisions.   The  proposed  amendment,  on  the  other 
hand,  is  drawn  in  terms  of  a  continuing  relationship  of  this 
general  law  to  other  present  and  future  inconsistent 
provisions . 

This  proposed  section  is  consistent  with  the  rule  of 

evidence  stated  in  §93-401-16,  R.C.Mo  1947,  that: 

"...when  a  general  and  particular  provision 
are  inconsistent,  the  latter  is  paramount  to 
the  former.   So  a  particular  intent  will  control 
a  general  one  that  is  inconsistent  with  it." 

SECTION  93-9925 


Section  93-9925,  R.C«M.  1947,  should  be  amended  to  read 
as  follows: 

"93-9925.   Temporary  logging  roads  and  banking  grounds. 

(1)   Easements  for  temporary  logging  roads  or 
banking  grounds  may  be  taken  for  a  term  not  exceeding 
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five  (5)  years.   At  the  expiration  of  the  term,  the 
easement  is  extinguished, 

(2)  The  amount  of  compensation  for  the  taking  shall 
be  determined  separately  for  each  calendar  year  or 
fraction  thereof.   The  initial  payment  of  compensation 
shall  be  made  before  possession  is  taken,  and  shall 

be  the  amount  assessed  for  the  remainder  of  the 
calendar  year  in  which  the  payment  is  made.   Thereafter, 
compensation  for  the  ensuing  year  or  fraction  thereof 
shall  be  paid  annually  on  or  before  the  first  day  of 
January.   If  an  annual  payment  is  not  made,  the 
easement  is  extinguished  at  midnight  on  the  first  day 
of  January  of  the  year  in  which  the  payment  is  due. 

(3)  The  preliminary  condemnation  order  shall  fix 
the  date  for  the  initial  payment  of  compensation.   If 
payment  is  not  made  on  or  before  that  date,  the 
proceedings  shall  be  dismissed  upon  motion  of  the 
defendant.   When  the  initial  payment  has  been  made,  the 
court  shall  forthwith  issue  a  final  condemnation  order 
fixing  the  beginning  and  expiration  dates  of  the 
easement o " 

This  proposed  amendment  is  essentially  a  restatement 
of  the  present  provisions,  with  some  expansion  for  clarity  of 
procedural  detail  designed  to  insure  the  full  integration  of 
the  special  provisions  into  the  general  law. 

The  provision  for  periodical  payment  of  compensation 
may  be  unconstitutional.   There  are  cases  holding  that  a  taking 
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for  an  indeterminate  period  is  compensable  by  piecemeal  payment, 
but  those  cases  involve  interests  in  the  nature  of  leaseholds, 
taken  for  one  year,  with  option  to  renew  for  successive  years. 
See  Annot.  7  A.L.R.  2d  1297,  1302  (1949)  ,   Those  cases  differ 
from  the  problem  posed  here.   First,  the  reported  cases 
involved  federal  law;  second,  no  prepayment  requirement  was 
involved;  and  third,  there  was  a  taking  of  a  different  kind 
of  term.   As  to  the  latter,  there  was  a  taking  of  a  term  with 
an  option  to  renew,  but  here  there  is  a  taking  of  a  term  of 
years  without  the  option,  unless  the  extinguishment  of  the 
easement  for  failure  to  pay  could  be  tortured  into  the 
appearance  of  an  option  not  to  renew.   In  the  reported  cases, 
the  interest  actually  taken  (one  year  plus  the  option)  was 
compensated.   Here,  the  term  actually  taken  (e.g.,  five  years) 
is  only  partly  compensated  before  the  taking. 

The  constitutional  requirement  of  prepayment  is  defeated 
if  what  is  taken  is  not  paid  for  before  it  is  taken.   Here,  a 
five  year  term  can  be  taken,  and  a  one  year  term  paid  for  in 
advance  of  the  taking.   The  defendant  has  neither  payment  nor 
deposit  nor  security  for  the  remainder  of  the  term.   The 
constitution  does  not  entitle  him  to  divestment  of  the  right 
of  the  plaintiff  upon  failure  to  pay;  it  entitled  him  to 
compensation . 

Courts  have  been  careful  not  to  whittle  away  at  the 

right  to  compensation: 

"The  exercise  of  the  power  of  eminent  domain 
being  essentially  destructive  of  private  rights, 
subordinating  them  to  the  public  interest,  the 
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fundamental  guaranty  of  just  compensation  must 
be  secured  scrupulously." 

De  Hansen  v.  District  Court,  11  Ariz.  379,  94  Pac.  1125,  1127 

(1908). 

"This  voice  of  the  Constitution  is  mandatory, 
and  it  is  elementary  that  neither  the  legislature 
nor  the  courts  have  any  right  to  restrict,  evade, 
or  violate  xt  in  the  slightest  degree.   The 
taking  of  private  property  for  a  public  use  is 
the  exercise  of  a  high  power,  and  before  such 
taking  can  be  constitutionally  accomplished  all 
prerequisites  must  be  complied  with  strictly." 

Woodside  v.  City  of  Atlanta,  214  Ga.  75,  103  S.E.2d  108,  113 

(1958). 

If  the  constitutional  requirement  of  prepayment  is 

strictly  applied,  and  if  the  interest  taken  is  not  construed 

to  be  a  leasehold  with  option  to  renew,  it  may  well  be  that  the 

section  is  unconstitutional.   But  since  the  statute  is  not  so 

clearly  bad  on  its  face  as  to  warrant  an  amendment  changing 

the  basic  legislative  policy  expressed  therein,  the  section  is 

proposed  for  enactment  with  the  above  caveat  only. 

SECTION  93-9926 
Section  93-9926,  R.C.M.  1947,  should  be  repealed.   It 
has  two  principal  provisions — first,  that  compensation  shall 
be  paid  before  the  road  is  opened;  second,  that  a  lessee  is  a 
party  entitled  to  compensation.   The  first  provision  is  covered 
in  the  amendments  proposed  for  prior  sections,  especially 
93-9911;  the  second  is  also  covered  by  93-9911,  as  well  as 
93-9908  through  93-9910.   No  purpose  is  served  by  preserving 
this  redundant  section,  and  some  harm  might  come  of  it. 
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First,  the  special  provision  for  lessees  in  this  section 
might  raise  the  implication  that  lessees  are  not  included  in 
the  general  provisions  elsewhere  made.   It  is  doubtful 
whether  any  court  would  extend  the  principle  of  inclusio 
unius . . .so  far,  but  statutes,  if  possible,  should  not  lie  open 
even  to  frivolous  suggestions. 

Second,  there  is  some  degree  of  inconsistency  between 
this  section  and  §93-9925,  in  that  the  latter  permits  periodical 
payment  of  compensation,  while  this  requires  that  possession 
be  withheld  "until  the  amount  assessed  as  damages  has  been 
paid  into  court,..." 

For  these  reasons,  repeal  is  recommended. 

SECTION  93-9927 
The  following  section  should  be  added  to  the  eminent 
domain  code: 

"93-9927.   Appeal  to  supreme  court ,   Any  party  to  the 
proceedings  can  appeal  to  the  supreme  court  of  Montana 
from  any  finding  or  judgment  made  or  rendered  under 
this  chapter,  as  in  other  cases.   Such  appeal  does 
not  stay  any  further  proceedings  under  this  chapter, 
except  that  the  district  court  on  motion  or  ex  parte 
may  grant  a  stay  for  such  period  of  time  and  under 
such  conditions  as  the  court  deems  proper." 

This  section  is  taken  from  the  present  §93-9905,  R.C.M. 
1947,  and  is  suggested  for  codification  near  the  end  of  the 
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chapter  because  of  its  general  applicability  to  all  findings 
and  judgments  rendered  in  condemnation  proceedings.   The 
exception  in  the  last  sentence  was  added  by  subdivision  (f) 
of  Rule  41,  M.  R.  App,  Civ.  P.  to  permit  a  stay  of  proceedings 
as  in  other  cases  as  permitted  by  Rule  7(a).   Since  the 
section  has  thus  been  integrated  with  the  rules  by  order  of 
the  court,  no  further  amendment  seems  necessary  at  this  time. 


SECTION  93-9928 

The  following  section  should  be  added  to  the  eminent 

domain  code: 

"93-9928.   Abandonment.   At  any  time  prior  to 
issuance  of  the  final  order  of  condemnation, 
the  plaintiff  may  abandon  the  proceedings  by 
filing  a  notice  or  stipulation  of  dismissal. 
Failure  to  pay  the  compensation  assessed 
within  the  time  limited  constitutes  an  implied 
abandonment  of  the  proceedings ,  and  any 
defendant  may  move  for  dismissal  thereof  on 
that  ground." 


COMMENT 
This  proposed  amendment  supplements  amended  §93-9917(3), 
which  provides  for  dismissal  of  the  proceedings  if  the  judgment 
cannot  be  made  on  execution,  and  §93-9921,  providing  for  costs 
on  dismissal  or  abandonment.   Under  these  provisions,  the 
plaintiff  may  abandon  the  proceedings  at  any  time  prior  to 
final  judgment;  the  defendant  may  either  (1)  move  for  dismissal 
if  the  judgment  is  not  paid,  or  (2)  have  execution  on  the 
judgment,  with  dismissal  to  follow  as  a  matter  of  course  if 
the  judgment  cannot  be  satisfied  on  execution.   Note  that  it 
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is  intended  that  the  whole  proceeding  be  dismissed.   If  there 
are  multiple  defendants,  the  dismissal  must  go  to  all. 
Eminent  domain  is  a  proceeding  in  rem,  as  heretofore  discussed, 
As  such,  it  cannot  be  dismissed  piecemeal,  since  the  property, 
not  a  property  right,  is  taken. 

This  amendment  was  written  to  conform  to  Rule  41,  M. 
R.  Civ.  P.,  as  closely  as  possible.   It  differs,  of  course, 
as  to  the  time  within  which  a  proceeding  may  be  dismissed 
voluntarily. 
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The  following  sections  of  the  Revised  Codes  of  Montana, 
19  47,  relate  to  the  exercise  of  the  power  of  eminent  domain. 
Seventeen  were  found  under  "Eminent  Domain"  in  the  index  to 
the  codes;  those  remaining  were  identified  by  direct 
inspection  of  the  various  titles  of  the  codes.   In  each  case, 
the  sections  reported  herein  make  an  express  delegation  of 
the  power.  > 

AERONAUTICS 

1-401     (a)  State  Aeronautics  Commission  may  condemn  land 
for  state  airports. 
(b)  State  Aeronautics  Commission  may  condemn 

easements  or  other  interests  in  unobstructed 
air  space  or  aviation  hazards;  may  condemn 
rights  or  easements  for  markings  and  lights, 

1-705     State  Aeronautics  Commission  may  condemn  existing 

structures  not  conforming  to  the  Airport  Zoning  Act. 

1-721    State  Aeronautics  Commission  may  condemn  rights, 
easements  or  other  interests  as  an  alternative  to 
zoning. 

1-801    Counties,  cities  and  towns  may  condemn  for  airport 
or  landing  field  purposes. 

1-80  2    Power  of  eminent  domain  delegated  for  airport  or 
landing  field  purposes. 

1-809    Municipalities  are  delegated  substantially  the  same 
powers  as  the  State  Aeronautics  Commission  has  under 
1-401,  with  the  additional  right  to  take  public 
waters  and  reclaimed  land  for  airport  purposes. 

1-810     Power  of  eminent  domain  delegated  to  municipalities 
for  airport  purposes . 

CARRIERS  AND  CARRIAGE 

8-203    Common  carrier  pipelines  granted  the  right  to  use 
any  public  road,  stream,  highway,  land,  rights  of 
way,  easements  and  property  of  any  person,  and  to 
condemn  any  lands,  property,  easements  or  right  of 
way  of  any  person. 
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CEMETERIES 

9-104     Incorporated  cemetery  associations  delegated  power 

of  eminent  domain.   (Contrast  with  9-20  8,  permitting 
public  cemetery  districts  to  hold  title  by  "grant, 
gift,  devise,  lease,  or  any  other  method;"  and 
with  9-301,  requiring  that  land  for  a  cemetery 
adjacent  to  cities  and  towns  must  be  purchased,  or 
(9-303)  laid  out  on  public  lands.) 

9-401    The  Board  of  County  Commissioners  may  condemn  lands 
or  existing  cemeteries,  alone  or  jointly  with  cities 
and  towns . 

9-716    Mausoleums  and  columbariums  take  by  purchase, 

donation  or  devise,  but  no  road  through  the  same 
shall  be  constructed  except  by  consent  of  2/3  of 
the  owners , 

CITIES  AND  TOWNS 

11-966     Acquisition  of  water  plants  and  water  rights  by 
condemnation . 

11-9  77     Right  of  condemnation  exists  for  any  other  municipal 
and  public  use.   The  ordinance  passed  is  conclusive 
as  to  necessity  of  the  taking. 

11-9  86     Power  of  condemnation  of  land  for  landing  fields  or 
parking  areas  for  aircraft. 

11-1018    Power  of  condemnation  of  lots  or  lands  for  use  as 
parking  areas  for  motor  vehicles. 

11-3210    Cities  under  the  commission-manager  plan  may  acquire 
property  by  appropriation. 

11-3311    Cities  under  commission-manager  plan  may  appropriate 
property  for  any  public  or  municipal  purpose. 

11-3406    City-county  consolidated  government  may  acquire 
property  by  appropriation. 

11-370  7    Off street  parking  areas  may  be  acquired  by  eminent 
domain . 

11-3708   Limitation  on  acquisition  of  existing  parking 
facilities  by  eminent  domain. 

11-390  8    Urban  renewal.   Municipality  may  condemn  any  interest 
in  real  property,  including  property  already  devoted 
to  any  other  public  use  or  previously  acquired  by 
eminent  domain. 
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CO-OPERATIVES 

14-50  3     Rural  electric  and  telephone  co-operatives  may 

exercise  the  power  of  eminent  domain  in  the  manner 
of  other  electrical  energy  transmission  and 
distribution  systems. 

CORPORATIONS 

15-810     Domestic  corporations  may  acquire  real  property  by 
eminent  domain. 

15-170  8    Foreign  corporations  may  acquire  real  property  by 
eminent  domain. 

COUNTIES 

16-1116    County  Commissioners  may  condemn  sites  for  public 
ferries  and  wharves,  except  in  cities  or  towns 
having  a  charter  power  to  construct  ferries  and 
wharves . 

FISH  AND  GAME 

26-104 (13) Fish  and  Game  Commission  may  condemn  1)  lands  for 

fish  hatcheries,  nursery  ponds,  game  farms;  2)  lands 
or  waters  for  game,  bird,  fish  or  furbearing  animal 
restoration,  propagation  or  protection;  and  3)  public 
hunting,  fishing  or  trapping  areas. 

26-1124    No  power  of  eminent  domain  in  connection  with 
activities  under  the  Pittman-Robertson  Bill. 

26-1403    No  power  of  eminent  domain  in  connection  with 
activities  under  the  Dingell-Johnson  Bill. 


HIGHWAYS,  BRIDGES  AND  FERRIES 

32-50  8    Damages  caused  by  construction  or  improvement  under 
local  improvement  district  law  to  be  ascertained 
and  determined  by  condemnation  proceedings , 

32-1401   Private  roads  may  be  established  by  eminent  domain 
proceedings.   Commissioner  system  not  used  under 
this  statute. 

32-1515    County  Commissioners  may  condemn  land  for  ferries. 

*      32-2802    County  Commissioners  may  acquire  rights  of  way  for 
county  roads  over  private  property  by  condemnation. 

32-3904    Highway  Commission  may  acquire  land  by  eminent 
domain  for  state  highway  purposes. 
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32-3919    Toll  Bridge  Authority  may  acquire  right  of  way 
for  toll  bridges  by  eminent  domain. 

32-4017    Board  of  County  Commissioners  may  acquire  real 

property  for  public  ferries  and  wharves  by  eminent 
domain,  except  in  cities  or  towns  having  a  charter 
power  to  construct  ferries  and  wharves.   (See 
16-1116.) 

32-4018    Highway  authorities  of  the  state,  counties,  cities 
and  towns  may  acquire  property  for  controlled 
access  facilities  by  condemnation. 


HOUSING 

35-111    Housing  Authorities  may  acquire  real  property, 
including  fixtures  and  improvements ,  by  eminent 
domain. 


MINES  AND  MINING 

50-801    Special  procedure  for  condemnation  of  rights  of  way 
to  mines . 

50-813     Power  to  condemn  for  open  pit  mining  purposes. 


OIL  AND  GAS 

60-803    Condemnation  of  strata  for  underground  gas  storage 
reservoirs, 

60-805     Power  of  eminent  domain  granted  for  gas  storage 
reservoir  purposes  with  express  limitations . 


PARKS  AND  PUBLIC  RECREATION 

62-101    Right  of  counties  to  acquire  lands  for  public 

camping,  public  recreation,  civic  centers,  youth 
centers,  museums  and  recreational  centers  by 
condemnation.   See  62-201  for  like  provision  for 
municipalities,  which  does  not  include  power  of 
condemnation. 

62-210     City  or  town  council  may  condemn  lands  for  athletic 
fields  and  civic  stadiums. 

62-304     Fish  and  Game  Commission  may  condemn  land  for  state 

parks.   (Under  62-312,  the  Board  of  Land  Commissioners 
may  accept  land  for  parks ,  but  has  no  power  of 
condemnation. ) 
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62-403     Fish  and  Game  Commission  may  acquire  outdoor 

recreational  areas  "other  than  by  eminent  domain." 

PROPERTY 

67-104     The  state  may  acquire  or  authorize  others  to  acquire 
real  or  personal  property  by  eminent  domain. 

PUBLIC  UTILITIES 

70-302     Telegraph  and  telephone  companies  may  condemn  the 
right  to  connect  with  and  use  the  lines  of  other 
companies . 

PUBLIC  WELFARE  AND  RELIEF 

71-22  4     State  Board  of  Public  Welfare  may  condemn  property 
necessary  and  proper  for  its  purposes. 

RAILROADS 

72-205     Railroad  corporations  may  condemn  property  for 

rights  of  way,  intersections,  and  construction  and 
maintenance  material. 


WATERS  AND  IRRIGATION 

89-104     State  Water  Resources  Board  may  acquire  land,  water 
rights,  easements  and  franchises  for  its  works  by 
condemnation . 

89-106     Provision  for  settlement  of  compensation  under  eminent 
domain  laws  if  railroad,  or  owners  or  controllers  of 
street,  canal,  ditch,  etc.  cannot  agree  on 
compensation . 

89-845     United  States  may  take  ditches,  canals  or  reservoirs 
by  eminent  domain. 

89-1301    Irrigation  districts  may  condemn  lands  and  rights  in 
lands  for  rights  of  way,  reservoirs,  dam  sites,  etc. 

89-1601    Same  as  89-106. 

89-3303    Cities,  towns  and  counties  may  acquire  property  for 
flood  control  projects. 
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The  following  excerpts  are  from  Laws  of  the  Colony  of 
New  Plymouth,  Boston:   Dutton  and  Wentworth,  1836. 

1623,  p.  30: 

That  the  old  path  ways  be  still  allowed  and  that  every  man  be 
allowed  a  conveanient  way  to  the  water  wheresoever  the  lot 
fall. 

1633,  p.  34:  ;- 

That  whereas  divers  foote  pathes  lie  thorow  mens  inclosures 
and  that  great  damage  hath  &  may  come  to  many  by  pulling  up 
the  same  for  the  driving  of  cattle  or  the  like.  It  is  ordered 
that  no  man  pull  up  any  but  upon  extreame  necessity  nor  then 
without  leave. 

1633,  p.  35: 

That  at  such  convenient  time  as  shall  seeme  meet  to  the  Govr. 
and  Councill  upon  warning  given  all  men  meet  together  for  the 
mending  of  the  highwaies,  with  such  tooles  and  instruments  as 
shall  be  appointed.   And  for  default  every  person  to  forfeit 
three  shillings. 

1636,  p.  41: 

That  the  Constables  see  the  high  wais  for  man  &  beast  be  made 
&  kept  in  convenient  repaire,  &  therefore  be  also  appointed 
surveighor  for  the  liberty  he  is  chosen.   And  if  it  fall  out 
that  a  way  be  wanting  upon  due  complaint,  that  then  the 
Governour  pannell  a  Jewry,  and  upon  oath  charge  them  to  lay 
out  such  way  as  in  conscience  they  finde  most  beneficiale  for 
the  common  weale,  and  as  little  prejudice  as  may  be  to  the 
particulars . 

1639,  p.  64: 

It  is  enacted  by  the  Court  that  if  an  highway  bee  wanting  in 
any  township  of  this  Govern^  upon  due  complaint  that  then  the 
Gov^  or  any  of  the  Assistants  impanell  a  Jury  and  upon  oath 
charge  them  to  lay  out  such  waies  both  for  horse  and  foot  as 
in  Consience  they  shall  find  most  beneficiall  for  the  common- 
wealth, and  as  little  prejudiciall  as  may  bee  to  the 
particulares,  and  that  all  old  pathes  shalbee  still  alowed 
except  other  provision  bee  orderly  made;  and  that  where  there 
are  alowed  foot  pathes  over  any  mans  ground  which  is  fenced 
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up;  the  owners  of  such  fences  shall  make  convenient  stiles 
or  gates. 


1644,  p.  78: 

That  the  surveyors  of  the  heigh  wayes  shall  give  three  days 
warneing  to  the  Teames  and  other  particular  persons  when 
they  are  to  amend  the  heigh  wayes  as  often  as  need  shall 
require  provided  that  they  warne  not  one  teame  nor  one  person 
twice  before  they  have  gone  over  all  the  teames  and  persons 
in  their  towneship.   And  he  that  shall  refuse  to  come  being 
so  warned  shalbee  brought  to  the  Court  to  answere  his  contempt. 
And  that  every  Surveyor  that  shall  neglect  his  duty  in 
repaireing  the  heigh  wayes  shall  forfaite  xs  to  the  Colonies 
use. 


1649,  p.  91: 

That  if  any  bee  orderly  warned  to  work  at  the  hiewayes  &  shall 
neglect  shall  be  fined  for  his  said  neglect  3S  per  day  &  for 
every  teame  so  warned  yt  shall  neglect  eight  shillings  per  day 
&  yt  by  warrant  the  said  fines  may  bee  required  by  the 
Cuns table  of  the  said  Towne  for  the  Townes  use;  and  if  it  so 
fale  out  yt  in  the  yeare  all  the  teames  &  persons  in  the  same 
Towne  have  not  been  warned  unto  the  work  aforesaid  yt  they  bee 
all  warned  over  before  thay  begin  againe . 

1659,  p„  123: 

It  is  enacted  by  the  Court  that  when  high  waies  are  wanting 
in  any  towneship  of  this  Jurisdiction  that  there  the  next 
Majestrate  unto  such  Townshipp  shall  impannell  a  Jury  for  the 
laying  out  of  such  ways  as  shalbee  found  by  them  convenient. 

1667,  p.  152: 

It  is  enacted  by  the  Court  That  whoesoever  are  or  shalbee 
chosen  to  be  surveyors  of  the  highwaies  shall  att  the 
expiration  of  the  yeare  give  an  account  of  theire  actinges 
about  the  highwaies  to  the  Selectmen  of  that  Towne. 


1668,  p.  154: 

It  is  enacted  by  the  Court  That  all  the  Kinges  highwaies  within 
this  Gov^^ment  shalbe  forty  foot  in  breadth  att  the  least. 
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1684,  p.  202: 

This  Court  takeing  into  consideration  ye  inconveniency 
likely  to  ensue  by  persons  erecting  fences  gates  or  barrs 
to  twhart  Con try  high  wayes  to  y^  annoyance  of  travellers  doe 
therefore  enact  &  be  it  heerby  enacted  that  all  necessary 
Country  wayes  within  this  Colony  shall  between  this  time  and 
next  October  Court  be  laid  out  by  a  jury  wher  it  is  not 
already  so  done  at  y®  charge  of  y^  respective  Townes  thorow 
whose  lands  or  Townships  such  wayes  may  lead  &  that  an 
account  thereof  with  y®  severall  bounds  of  each  way  in  every 
of  said  Townes  shall  be  presented  or  brought  to  yS  Clarke 
of  that  Towne  on  penality  of  five  pounds  to  be  forfeited  & 
paid  by  such  Towne  as  shall  neglect  the  performance  thereof. 

And  that  the  Clarke  of  each  Towne  send  a  true  Copy 
of  such  account  to  yS  publicke  Secretary  who  shall  forthwith 
committ  such  copies  to  publick  record  to  y©  end  that  such  wages 
may  be  certainly  known  And  that  after  s 'd  October  Court  if  any 
p'rson  or  persons  shall  presume  to  sett  any  fence  barrs  or 
gate  on  thwart  any  such  high  way  without  y®  consent  of  yS 
Generall  Court  he  or  they  shall  for  every  such  offence  shall 
forf eitt  to  y®  use  of  y®  Colony  y®  sum  of  five  pounds . 

And  that  after  said  Court  if  any  such  obstruction  shall 
be  made  or  maintayned  in  or  upon  any  such  way  without  leave 
as  aforesaid  it  shall  be  y®  care  &  duty  of  the  surveighers  of 
wayes  in  each  Towne  to  remove  all  such  obstructions  &  to 
demolish  such  publicke  nusanses. 
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The  purpose  of  this  study  has  been  to  suggest  ways  to 
improve  and  modernize  the  present  law  without  making  any 
sacrifice  of  landowner's  rights.   Land  is_  going  to  be  taken 
for  public  uses,  principally  highway  uses,  so  no  valid  purpose 
is  served  by  preserving  useless  obstacles  to  the  inevitable 
exercise  of  the  power.   Procedural  and  conceptual  clumsiness 
are  expensive  to  landowner  and  condemnor.   Delay  is  expensive; 
litigation  is  expensive.   Both  parties  gain  from  a  system 
which  facilitates  legitimate  undertakings  on  the  one  hand 
while  preserving  ancient  and  fundamental  rights  on  the  other. 

But  the  desire  for  improvement  must  be  tempered  by 
practical  considerations.   The  prepayment  requirement  of  the 
Montana  Constitution  effectively  bars  a  "quick-take"  procedure 
on  the  federal  pattern.   Before  possession  can  be  taken,  there 
must  be  payment  or  deposit  of  just  compensation  under  a  system 
affording  due  process  of  law.   There  is  no  way  to  avoid  it. 
One  of  the  principal  changes  suggested  within  that  limitation 
has  been  a  shift  of  the  compensation-finding  function  from 
valuation  commissioners  to  the  court.   The  commissioner  system 
does  not  work  effectively;  it  is  hoped  the  proposed  system 
will.   Since  the  judge  must  preside  at  the  valuation  meeting 
under  the  present  law,  the  proposed  system  will  add  to  his 
duties  only  the  burden  of  decision.   This  burden  may  be 
unpopular,  but  it  must  fall  somewhere.   It  seems  likely  that 
judges  will  bear  it  more  intelligently  than  commissioners. 

Two  themes  pervade  the  area--public  use  and  just 
compensation.   Each  section  of  the  proposed  code  has  been 
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carefully  considered  in  the  light  of  the  effect  of  both. 
Recurrence  of  these  themes  may  be  monotonous,  but  it  is 
also  important.   The  study  never  wandered  far  from 
fundamentals . 

A  final  word.   The  ownership  of  land'  satisfies  an 
elemental  urge  of  mankind.   Interference  with  that  ownership, 
no  matter  how  just  the  cause  or  how  pressing  the  need,  must 
therefore  be  approached  with  great  caution.   Perhaps  the 
occasionally  outrageous  demands  of  landowners,  their  delaying 
tactics,  and  their  spirited  and  uniform  opposition  to  takings 
generally,  spring  less  from  greed  and  perversity  than  from 
some  subtle,  desperate  reaction  to  the  threat  of  severance 
from  what  is  theirs. 

Condemnation  can  never  be  free  of  rancor,  because  the 
protective  instinct  cuts  through  the  superficial  pleasantries, 
The  most  it  can  be  is  fair  and  expeditious.   This  proposed 
code  is  intended  to  be  a  step  in  that  direction. 
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